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INTRODUCTION 


THE ORIGINAL LEGAL CONCEPT 
OF AL-WASIYA 


‘The legal concept of Wastya (bequest), like other matters related to the 
Jaw, is derived either from the Quran, Stunna (uadition), dma’, (consensus) 
‘of Qivwas (analogy). Although Qnvas is one of the four main sources of Islamic 
law, on closer reading of these sources, we find that Qiyas is not regarded, 
as an element which supports the institution of bequest at all. The principles 
of Q#was do not take into account the idea of allowing the dead person to 
remain in possession of his estate or to exercise any power upon it. Thus at 
his death he loses the right to convey anything This could have been the 
result of an Islamic principle which states that in the case of death all the 
deceased's estates of rights are transferred automatically to his heirs 
However, by looking into the three other sources we find that the 
constitution of bequest has been created from these three other sources. In 
the Quran, at the beginning of its legislation comes the verse It is prescribed 
when death approaches any of you, if he leaves any goods, that he makes a 
bequest’! In the Stara comes the Hadith («radition) from the Prophet saying, 


said or did after the Prophet's death. An example of this is the case of the 
Khalifa, Abu Bakr. He bequeathed the Khalifa to Umar to be Khalifa after his 
death and Umar in his turn bequeathed it to a consultative body of the six 

called abl al-Shura to choose one of them to succeed as Khalifa. 


‘The jurists, however, are not interested at all in this particular point from 
Qivas so long as they can find evidence to support the Wastya constitution 
from three out of four sources. These three are the Qurcan, Sterina and Ifma’ 
Therefore Qiyas would lose its weight beside those three because we are 
allowed to derive the legality of anything from Qs on one condition only, 
that is, the failure of those three sources. 

So far we have seen the broad elements of the legal concepts of bequest 
based on the Islamic legal sources. It is now vital 10 understand how the 
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jurists classify legacies in connection with the legal concepts of bequest as 


upon 
to whom? The Quran states that it is necessary for the deceased 10 bequeath. 
his estate to be distributed amongst his parents and his near relatives” 
‘This was the legal position at the beginning of Islam which was vital at 
that time as the Muslims were incredibly few and most of their relatives had 
not been converted to Islam and the people in general were not prepared 
yet for any major change in the system they had inherited from their 
ancestors, which was based mainly on the pre-Islamic Jabiliyer, Women, for 
instance, had no rights whatsoever under that system to demand any part of 
their father’s, son's, or husband's estate. Inheritance was the right only of the 
male, who was able to ride and fight enemies and gain booty. The woman 


way of viewing social life, to the time and to the way in which estate was 
acquired, ie. by raiding and fighting to win booty. No child or women was 
able to do this. So it was logical to their way of thinking that the estate should 
not by any means be allowed to pass by inheritance except to those who 
exhausted themselves to gain it. But they failed to realise that that which is 
considered logical is not necessarily equitable. They failed, too, to realise 
that estates are owned by Allab (God) who is only able to bestow them upon 
those he chooses amongst his creatures. This fact was later regarded to be 
one of the substantial principles in Islam. Nor had they noticed that children 
and women were more deserving of help than men. They had also failed to 
apply the strength of the relationships of the excluded women 
and children to the deceased. This omission marks another failure of their 
system since their social existence was based entirely upon this relationship, 

Under such a system it was not necessary for the law to change suddenly 
but to make people accept change gradually, in the same way as the Quran 
had done when forbidding wine, 1c. to take three steps towards achieving 
that aim, thus preparing them psychologically and socially to accept the 
change to come. That is why at the beginning it was left to a person to decide 
how he wanted his estate to be distributed after his death ie. ‘It is prescribed 
when death approaches any of you, if he leaves any goods, that he make a 
bequest to the parents and near relatives’. He was, therefore, able 10 make 
bequests to whomever he chose regardless of sex or belief. The reason was 


whether the estate is small or large, a determinate share shall be for both 
men and women'.* We have seen how the Quran started changing the system 
of inheritance of the Jabilfya in the verse mentioned earlier, where Allab set 
10 
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up the first stage by imposing the Wasiya to be made for parents and the 
nearest relatives without mentioning limitations in respect of ‘sex’; the 
earlier rule was then regarded as a preparatory stage. In the second verse 
Allab announces that a woman has the right to inherit in the same capacity 
‘a8. a man from what is left by either parents or relatives. Nevertheless, in the 
meantime, despite the revelation of the woman's right, in order not to upset 
them too much by breaking their inherited system completely at this stage, 
it did not explain clearly the women's position in comparison with men’s, 
‘nor did it state their portions. 

However, as usual Alla (the Legislator) left them for some time to absorb 
his instructions. Sometime later Muslims were in great need and there were 
some cases where it was disputed whether women and children should have 
any part of the deceased's estate, and if so, how much. Itwas not clear; should 
they just continue to apply their old customary system. It was very confused 
indeed. 


Men preferred to keep up the old system because it gave them priority 


undefined. brought 

Prophet, as in the case of the wife of Sad b al-Rabi who, on behalf of her 
two daughters, went to the Prophet to present their claim before 
him and said: ‘Oh, Messenger of God, here are the daughters of Sad. Their 


Messenger of God told their uncle to give two thirds of the estate 10 the 
daughters, one eighth to their mother and keep the residue himself” In this 
decision the Prophet was applying the verse which states: “God thus directs 
you as regards your children’s inheritance; to the male, a portion equal to 
that of two females: If only two or more daughters thetr share is two-thirds 
of the inheritance; if only one, her share is a half. . ete." This was meant 10 
finalize the intended change and stop the controversy between people 
relating to matters of succession. That isto say the revelation of this las verse 


Legislation made by the Prophet immediately after his immigration to 
Madina, because this new situation had to be coped with in order to gather 
the strength of different believers and make use of them by putting them 
into the one stream of Islam, which needed every effort of the Muslims to 
[el Sampson phates Loko Doeepatasertne 
Arab tribes. So when it was found necessary socially, as well as economically 
‘and politically because their position at Madina was not stable enough, they 
were enabled to inherit from each other, but this was cancelled when the 
‘Necessity was over. 
‘When the inheritance verses, with their magnificent discipline of 
distributing the estate among its beneficiaries are put beside the bequest 
u 


The Islamic Law of Bequest 


verse, some confusion may be caused especially when a question about the 
parents and nearest relatives is raised. Would they have the right to accept 
a bequest (Wastya) as well as the fixed portions given in the inheritance 
verses? 

Muslim commentators on the Qteran agreed that those who have fixed 
shares should not by any means take anything from the praepositus's estate 
by bequest and they referred to the Hadith laid down by the Prophet, which 
says that ‘God had given to each what he deserved so that there is no bequest 
In favour of an heir’? 

‘Hence most of the Ulama (scholars) said that the bequest verse was 
abrogated by the Hadith for those who were entitled to fixed shares by the 
Quran. As stated above, tie inheritance verses superceded the bequest 
verse, for both dealt with succession matters and the later (the inheritance 
verses) were more accurate in dividing the estate by giving fixed portions 
rather than by leaving it to the person's discretion, for the person may feel 
more inclined towards the people he favours, so giving them a greater 
portion of his estte, perhaps even more than he gives to his nearest relatives. 
This would make the whole act look unjust because some relatives may be 
in great need. This was particularly the case with women and children where 
there are some legatees who have been given the bigger shares. 

‘This weakness in the pre-Islamic system may be one of the reasons why 
the Quer: confines mention of shares to those of the women mostly, but 
‘on the male side specifying the father's uterine brother or husband's, For 


Nevertheless, when we say that this Tradition (Hadith) abrogated the 
Quranic verse, it does not mean that the latter was no longer considered to 
be a source for the constitution of Wastya, The inheritance verses abrogated 
the right of the person to distribute his estate amongst those of his near 


‘more suitable under the constitution of legacy to recompense them by 
making 3 bequest to them after his death. This also applied if he wanted to 
make a benevolent bequest. 

Besides these verses the Quran confirms the legal of Wasa 
even inthe inheritance verses themselves, This was when lt repeated focr 
times the verses, ‘The distribution (of inheritance) in all cases is after the 
payment of legacies and debts’. This is because the bequest is still valid for 
the rest of the people who were not mentioned or allonted any share. 

Wer roger epee amen oan 
pr of fasiva (bequest) either by recommending people to apply 
itor by quoting cases that related to it. 
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Even when we look at the verses saying: ‘(distribution of inheritance is 
to take place) after the payment of legacies or debts’, we will find that it gives 
priority to the carrying out of the deceased's will even before the distribution 
of his estate amongst his heirs. This was meant to give more emphasis to the 
importance of bequest in comparison with the importance of debts, The 
‘emphasis becomes even more precise when we sce that the Quran mentions 
bequest before debts. It was considered just to put some pressure upon 
‘Muslims to feel that the immediate settlement of bequest is as important as 
the settlement of a debt 

Some of the Sunni lama, and the Zahirites in particular, said that the 
Wasiva verse was abrogated by the inheritance verses only for those parents 
and near relatives entitled to the fixed portion and that it was never abrogated 
for the more distant relatives who were excluded from inheritance by the 
nextof-kin. Hence the rule is still, according to them Fard, which imposes: 
upon Muslims the duty 10 bequeath to distant relatives. 

‘Therefore, according to their interpretation of the bequest verse, the 

law of Egypt states its preference for this unpopular view 
when it says ‘It s necessary for every person to make a bequest to those near 
telatives excluded from succession, such as the two main lines ascendant or 


majority of jurists, especially the four Ulama who were the leaders and 
founders of the Sunni schools of law and the Shi'a both Imamites and Zaidites 
said the Wastya was neither Fard, imposed, nor Wayib, incumbent, unless it 
released the testator from obligations and rights to both God and people. 
Otherwise it would be Mandiub, or praiseworthy, only where performance 
brings reward from God, but omission does not entail 

‘The Wash Is therefore divided, according to the Sunnis and the Shi'a 
views, into two parts: 
a Wayib 0 incumbent to satisfy the rights of God as Zabat or alms-tax, 
eT niger ar planed he which rights would be 
unknown unless indicated through bequest, Le debts, deposits, borrowed 


otc. 
b, Mustabab, praiseworthy act This relates to whatever is given out 


classification 

having different rules, as follows: 

1. Mandub, praiseworthy. As part of the Sunnis, the Hanbali jurists have 
derived this rule from their interpretation of the verse ‘Its prescribed upon 

‘you when death approaches any of you . ete’. They said the then existing 
law had been abrogated, so the only remaining rule was the Mandub 
(Mustabab). They have also seen this rule as the outcome of the 


B 


The Islamic Law of Bequest 


interpretation of the Hadith stated by the Prophet which said ‘Allab the 
Glorious said, © child of Adam, 1 have given you a portion of your estate 
when death approaches you to purify and sanctify you'” This they said 
implies the giving of alms, for a person to bequeath to a poor relative such 
a bequest was strongly recommended to them. If there were no poor 
relations, it was to be made to a poor person, say an alien who was unrelated 
to the testator or a learned or pious person etc. on One condition thar the 
testator be well off or that his heirs be well off, 
2. Makrub,"” This is where it is reprehensible for a poor person to make a 
bequest at all, either when he és poor and his heirs are poor too, or when 
he is rich but his heirs are poor, since the estate that they inherit will in 
neither case be sufficient to make them rich. So in this cise, to leave it to the 
heirs is strongly recommended for the Hadith says ‘To leave your heirs rich 
is better than to leave them in need, begging from other people’ "’ 
But it Is not, as we stated above, disapproved of for the person whose 
heirs are rich, because the Hadith confined it to the benefit of the heirs, 
Hence every act against the heirs’ benefit is considered ultra vires and thus 
subjected to approval or disapproval. But at the same time, it is considered 
if the testator ever makes a bequest to those who live in sin 
or debauchery." It-will, however, be regarded as praiseworthy if he chinks 
they will spend it in ways which will prevent them from committing sins; 
‘otherwise it will be Mubab, inconsequential. In either case it depends on 
the legatee’s position and on the testator's motives and intentions 
3. Muharram. Forbidden which probably needs to be subdivided into: 
@. Those who leave heirs of blood relatives, Le other than a husband of 
wife, are forbidden to bequeath more than one third of the whole estate or 
to make a bequest in favour of an heir, for the Hadith says “No bequest in 
favour of an heir’ though the prohibition is tw be lifted when it is approved 
by the heirs. 
b, To bequeath anything at all which is more than the allowed one-third to 
4 non-relative whether it is made while the testator ts healthy or on his 
deathbed,” for the Hadith states when Sa’d ibn Abi Waqqas asked the Prophet 
if he could bequeath ‘All of his estate, o half of it’ the reply was negative 
until he said ‘Or the third.” The Prophet agreed but said "The third and the 
third Is excessive’. Then Ibn Abbas said, ‘One of the major sins is to do harm 
through your bequest’ This is what is called Washer aldirar or the 
detrimental bequest. 


a third of the heritage) hath been paid. . ete" And in addition to this we 
refer to the above stated saying of fbn Abbas. 
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4, Mubab, inconsequential for the testator to make a bequest in favour of 
@ rich relative or a non-relarive, on the condition that he has enough estate 
and his heirs are not in need. b. a person who has no heirs, neither Qur'anic 
heirs, agnatic relatives nor even cognatic relatives however remote, is 
permitted to bequeath an unlimited quantity out of his estate, even to give 
away the whole estate by Wasija. He is also permitted to bequeath the 
‘residue after the portion of the heir who is not a blood relative (such as a 
husband or a wife) has been allocated. 


4 Muslun See ALAe arm al tire od * 229 
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THE CAPACITY OF 
THE TESTATOR 


INTRODUCTION 


‘The testator is the one who decisively makes a bequest. Therefore, in 
order for his action t be validated, he must beside being free, be an ‘gil 
or be in a mental state which enables him to appreciate the nature of the 
bequest and the responsibilities it entails. This puts his mental state in the: 
forefront of the qualifications required to validate the act of making a 
testament, since the lack of mental faculty is the most vulnerable point 
allowing any vitiation. 

‘What makes the mental state such an important issue ts the fact that 
coming of age is not necessarily indicative of mental maturity. The law allows 
the validation of the bequest of a chiki who ts defined as ‘Agi or sane, 

‘Since the attsinment of absolutely suitable mental faculty can not be 
precisely defined, there was a great need to discuss it in relation to age or 
physical signs to see at what stage a testator’s bequest should be considered 
valid, 
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CHAPTER I 
THE AGE OF DISCRETION 


Kc ts difficult to know exactly to what degree the human mind has 
developed at any given stage. However, for the purposes of law, Islamic 
Jurists found it inappropriate to teat people of different age groups equsally. 
Bue to this principle jurists sought a ruling on this point in the Quran and 
the Suna, Also they observed the development of a human being at 
different stages of his life 

These jurists defined the age of seven years as the age of discretion." This 
was derived partly from the reported Hadith "Ensure that your children pray 
when they are seven’? This Hadith shows by implication the importance of 
this age. Further, the jurists observed that the acts of a child of seven relatively 
co-ordinate with his mental faculty. One therefore assumes his 
understanding to be sufficiently developed to cope with the demand of his 
age in a remarkably different way from those infants who are still below that 
‘age. 

‘These results are compatible with the findings of the modern 
Psychologists. This idea is substantiated by C1. Sandstom, who considered 
the age of five as being very important for the stability of the mind that would 
develop at the age of seven: 'A new period of integration begins, during 
which the various processes of development combine in the creation of the 


Realizing these facts, scholars, came to a decision from the Hadith in 
which a father and a mother disputed each one's right to embrace their boy 
‘came before the Prophet to sete their dispute and the Prophet said ‘O, boy 
this is your father and this is your mother so tke the hand of the one you 
choose,’ and the boy chose his mother.* Thus such a child, if found to be 
‘Agil oF sane when the custody period expires, could be given the right to 
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opt freely berween his father and mother (or their representatives)” As a 
result of this principle if the male child opts to live with his father, he would 
continue to live with him day and night, If however, the child chooses his 
mother, he would be allowed to stay with her only at night. For the rest of 
the day he would stay with his father and be brought up and educated in the 
right and proper way. 

‘The application of this principle in Saudi Arabia is shown in the case of 
Awd. 

After the divorce, the defendant retained her children Y", and Ab”. But A; 
the father and thus the guardian, raised the claim that the children should 
be in his custody. So we may consider the fact that the level of maturity of 
minors of this age is such that they may be considered mature enough, within 
certain limits, to opt for one of their parents. In other words they can decide, 
Prompted by their feelings, which parent they choose to live with. In the 
‘case in question, the court granted ¥ and Ab the right of option. As they had 
both been brought up by their mother, they chose to live with her. 

But for the girl, as she needs to be in the custody of an older person to 
protect her purity and morals, the right was given to her guardian (the father 
Of his representative). Thus the gir] of seven will not be granted the same 
‘right of option but will be given into the custody of her guardian, who must 
be a Mahram, (one forbidden to marry the gir!), to remain in his care until 
she marries.” An illustration is seen in the case of Hv. $” 

‘When F's mother remarried, leaving her daughter in the care of her 
maternal grand-mother, F's paternal uncle, H, applied 1 the court for the 
custody of his niece: Since F was over seven, the uncle was granted the right 
he had demanded. 


THE ROLE OF ‘AQL (MENTAL STATE) IN 
DETERMINING THE AGE OF DISCRETION 


‘The most indespensible stipulated condition which determines the age 
of discretion (Tiamyéz) is that the child should be ‘Ag! (rational), However, 
the best definition so far to test and describe the state of “Ag/ in a child is 
that of the author of A-Muttali’, ‘It is the child who comprehends what is 
said and gives a sound response to it.” 

‘As to the commencement of such a state, Ibn al-Qayim saw it as a 
possibility that the state of ‘Ag/ and the age of Tamytz, discretion, could be 
attained below the age of seven."" 

However, in contrast to the above opinion, the late Hanbalis considered 
the set age Of seven to be the onset of the age of Tamytz, and this is the 
opinion held by the Saudis. 
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THE RANGE OF THE MUMYIZ’S CAPACITY 


The ‘Agi is regarded tw be the main that the Miamerytz 
child must possess before his bequest becomes legailly valid, At this age the 
child is still not considered mature enough, either mentally or socially, to 
‘carry out the responsibilities of an adult and it is felt that he must be kept 
under close and direct supervision of mature people (this supervision is 
Called interdiction), The legality of some of his acts performed in the course 


Selling, buying and dealing with minor articles and objects, sueing 
someone OF raising a claim and the presentation of his evidence to the court 
with of without the guardian's approval, are examples of the minor's capacity 
ax this age. Application of this in Saudi courts i illustrated by the case of Kb 
os. 

Xb, agiel, had appointed her uncle, D, as an agent to present to the court 
the evidence which confirmed her being of full age, mature and competent 
to receive her entrusted property from her guardian and to demand 
accordingly the termination of the guardian's power over her. 

"This action was accepted by the court and in the light of the irrefutable 
evidence submitted, the court ordered the termination of the 
despite the denial of her other uncle (the guardian) that she had reached 
such an age. 

This is also illustrated by the case of Av. H."*A. a boy, brought his mother, 
who was also his guardian, to court to obtain a decree to terminate his 
mother's guardianship over him, After the judge heard the boy's claims and 
his uncle's counter-claim, the judge subjected the boy to an intellignece test 
in which the boy failed to prove his alleged maturity. Accordingly the boy's 
‘claim was dismissed and his guardian (the mother) was allowed to keep the 
Unterminated guardianship over her son. 


‘Consequently the judge asked the boy to estimate the amount of 
maintenance he thought adequate for his needs and subsequently ordered 
it to be paid to him 

AbMirdawi, a leading jurist, has also validated the Mumaytz's right to 
accept 4 gift and a bequest and to deal with minor objects so long as it does 
not preclude or violate his benefits and interests, even without obtaining the 
guardian's ** However, there is a tendency in Saudi Arabia for 
the guardian (Wali or Wasi) to accept a gift or a bequest on behalf of his 
ward. This tendency is demonstrated in the case of F and her boy U."" 
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F, the mother and the appointed guardian of U, had donated her share 
in the house of her deceased husband to her child U In court, in her capacity 
as the child's guardian, she acknowledged that she had accepted and 
feceived such a donation, 

In another case a generous man made a donation to provide lodging for 
X's children in his house for five years. The mother who was their 
testamentary guardian accepted this donation on the children's behalf." 

‘The testament of a Mumaytz, who has been proved sane, will not be 
considered ‘ipso facto’ invalidation just because he was under age. It will not 
even be subjected to the approval of his guardian so long as he is known to 
be aware of the nature of the bequest and shows no defiance in this bequest 
towards the laws of the Wasi. This has been hinted at by the statement of 


imposition of interdiction over the child was introduced only for his 
Personal benefit, thus protecting him from concluding harmful dispositions. 
‘Whereas Wastya, it is said, would not be in any way harmful to him, but was 
assumed to be beneficial to him and others. 

‘This, it was also said, would not prejudice the principle of interdiction 
since the imposition of it was a protective measure to preserve his property 
from being lost or damaged, whereas neither of these two dangers could be 
surezo be avoided if the child were to make a bequest. The reason for this 
As that the property bequeathed would remain in the possesssion of the child 
as long as he lived. Accordingly, the validation of his bequest would only 
give him a chance to obtain religious rewards in the hereafter as it would 
be considered as alms given in accordance to the Hadith which sutes that, 
"Be aware that Allab has given you the third of your Property at your death 
to increase your deeds so invest it in the way you like’. 


AL-BULUGH, PHYSICAL PUBERTY AND ITS 
PECULIARITIES 
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by the jurists were to be divided into non-physical and physical signs, which 
in their turn could be sub-divided into the signs in 1. boys, 2. girls, both 
having an ultimate age of puberty. 

‘The physical signs are relatively easy to observe because there can be a 
sort of fluid discharge from the body. When it occurs for the first time, the 
beginning of a new and a significant stage in the child's life is said to have 
been reached. Different sexes have different signs. 

‘Thus, for a boy such a phenomenon could be marked either by having 
what is technically called /Avilam, or wet dreams, Le. by ejaculating semen 
somehow, or by growing of thick pubic hair round his genitals and displaying, 

sexual characteristics. 


‘A gil will not be considered to have obtained the age of puberty only 
by showing similar signs as those of a boy. But she will artain it with the onset 
‘of one of two more physical conditions, menstruation and/or the ability 1 
procreate, 

As far as the age of puberty is concerned the jurists have stated that it can 
never occur below the age of nine * They also emphasize puberty would 
not necessarily occur at this age in all children as there are numerous factors 
which might delay such a process of physical maturity. Therefore, a great 
number of jurists such as alAwza'i, Imam Ahmad, al-Shafi'l, Abu Yusuf and 
Muhammad, all considered fifteen years as the latest age at which anyone 
can become legally Baligh or physically mature, irrespective of the non: 
appearance of physical signs 

Should a controversy in respect of the attainment of pubeny arise 
between the adolescent and his guardian, it may be resolved, as agreed by 
all jurists, by the judge subjecting the adolescent to examination by ordering. 
‘two trustworthy people to look under his or her clothes to see whether or 
not the signs of puberty exist." This has recently been applied in the Grand 
Court of Makkah in the case of A, would be held reponsible for such an 
accident, his attainment of al-Bulagh or physical maturity had to be 
‘established first, Therefore, the judge ordered some trustworthy men to look 
for the signs of puberty under the boy's clothes. Having found that the boy 
had not developed the necessary thick pubic hair to be considered physically 
mature, the judge acquitted the boy of responsibility for the accident, since 
‘such responsibility was based only on his confession which was invalidated 
by lack of marurity 

However, in a case where the matter was not so serious as it was in the 
above case, the method of determination prescribed by the court would be 


judge would usually ask the witness, who knew the adolescent well, to test 
that he or she had become Baligh, physically mature, and capable of sensibly 
managing his or her own affairs. 

This js to be demonstrated by the case of Kb S*.D, Ab’s, agent, who was 
also her uncle, applied to the court for his neice to be declared Baligh and 
Rashid in order to terminate the power of her guardian (her uncle S) and 
‘oblige him to surrender her property to her. 


2 





Age of Discretion 
‘When the guardian disputed such a claim and insisted that she was still an 


as the latest passible age of al-Bultagh or physical maturity is seen in the case 
of the boy A, the motor cyclist who had an accident on his motor cycle 
causing the death of the pillion passenger, S. When the local authority of 
Makkah received the decision of the court in respect of this case, an urgent 
‘Message was sent to the court enquiring about the word Baligh, which was 
used in the court's decision, whether it meant that the boy was physically 
mature or meant something else. The court's reply indicated that the word 
Baligh meant that the boy was physically mature. This was also explained by 
adding that when the court asked the boy during investigation about his age, 
his answer was that he was fifteen. So the court considered him Baligh or 
physically mature. This was clarified further by indicating that it was the 
‘court's habit to refer to a boy of physical maturity by using this word aligh, 
For a boy who is not physically mature, the word Ghair Baligh, or 
undeveloped is used 


AL-RUSHD OR MENTAL MATURITY 


‘The law also attaches great importance to the attainment of al-Rushe as 
the complete anainment of both al-Bulugh and mental maturity constitutes 
the whole faculty, a/-Agl Its importance, as we shall discuss later, 
becomes apparent in relation to bequest in many respects, from invalidating 
the appointment of a guardian by the prodigal over his children, to the 
stipulation that «/-Rushd is obligatory in anyone who is to be appointed a 
Was, 

One who attains al-Rushd is clearly set out by al-Putuhi as, ‘The one who: 
recognized the essentials in theory, (what Is necessary or otherwise), what 
1s possible and what is not, what is often deemed to be in the person's favour 
and interests and what might be harmful’ 

Maturity of mind cannot be as easily ascertained by applying some 
practical tests as other signs might be However, one can appreciate the 
‘usefulness of the method which the jurists provided to estimate the 

of the child’s mind when nearing adulthood. This was done 
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seasons of planting ete. He must also be able to take the product to market, 
sell it without much loss and prudently save and spend his earnings. The 
‘carpenter's son and the merchant's son must also acquire the basic skills in 
thee areas of activity, The application ofthis principle is seen in the case of 
A 


A, whose father died leaving him in the care of a Wast, applied to the 
court to declare him Baligh and Rashd with particular emphasis on the 
termination of his guardian's power over him and the claim that the guardian 
hand over his property to him. 

Being the son of a merchant who was expected to continue his father’s 
business, A was requested to present sufficient proof not only of his 
attainment of ai-Buluagh but also, by producing the precise evidence upon 
which al-Rushd is based, to confirm his suitability and ability to deal with his 
merchandise. Two trustworthy witnesses testified that A was able to manage 
his own property, to deal without Joss and earn enough to prove his Rush 
adequate! 


A young girl has also the same rights as those of a boy, we must use 


adequate 
ts her ability to pay for her domestic commodities, buy her knitting wool 
and clothes, manage her house and to look after her father, mother, brothers: 
and sisters, etc, This is the case of F 

‘Two witnesses testified that she was Haligh and able to manage her own 
property herself and that she was actually in charge of her house. This 
testimony was apparently the kind of qualifications needed to obtain the 
court's declaration of her Bulugh and Rush and this was followed by her 
release from the care of her guardian and the order that he should deliver 
her property to her. It is interesting to nove that the same decision was taken 
for both F and.A who were brother and sister, 

A criterion was established to ensure that when applying the principle 
of al-Rushd we do not go as far as to demand perfection in all actions 
conducted by the young and the interdicted proxligal but to accept adequate 


Age of Discretion 


Meanwhile, the law takes considerable care to clarify the person's 
position as to capacity, ability and suitability which have a great effect upon 
his or her conduct. Itis even more indispensible, in respect of voluntary and 
bilateral acts, to take into account the adequacy of cach person's state of 
mind, since this is a principal factor in such deals.’ As it is a maxim in law 
that the person's state of mind is the most vulnerable to any criticism 
Intended to invalidate the deals a person involved himself in,” it is the defects 
a teeciesees eesvenlan more an snehing cle, het wo should diecos 

ly 


THOSE WITH DISORDERED MINDS 


Mental handicap and abnormality occur mostly as @ result of injury to the 
brain to cease growing or functioning properly. It might also stem from an 
infectious artack on the central nervous system or from physical or emotional 
shock. A brain deficiency might also be the outcome of mental retardation 
‘or heredity, 

As mental deficiency varies considerably in its manifestations, we must 
carefully consider the effect of it on the legality of conduct. 

For a person whose insanity is utter and complete his conduct in all 
circumstances is considered null and void The same is true when 
considering the irrational behaviour of a person during attacks of lunacy. 


an already executed bequest made a preinsanity period, as to 
whether such a bequest should be granted the Liw’s approval as a de facto 
oF not; discussion of this will follow later. 

As for other less chronic states of deficiency of the Ma tub (idiot), whose 


lead to the principle of interdiction being imposed on the idiot and senile 
person as it is thought to be in his interest to protect him and preserve his 


These were exactly the reasons which induced the Grand Court of 
‘Makkah to impose interdiction of ‘A, in the case of H 1. A“? 

Hi, the son of ‘4, had applied to the court to impose interdiction and 
appoint a guardian to his father ‘A who was confirmed by the testimony of 
two witnesses to be Ma'nub, or idiot, it being said that he was confused and. 
that due to his old age he was not able to manage his property and was not 
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aware of what he was saying. The court agreed with this and appointed his 
son, H, as his guardian, to look after him and his interests. 

From this case it is apparent that the court does not only treat a senile 
person as a Ma'tub (idiot) but also refers to him as Ma'tub. This is because 
both have lost the sense of direction and purpose. 

The position of the Ma'tub (idiot and senile person), who is subjected 
to interdiction varies according to the acuteness or the degree of temporary 
remission of the deficiency. If such deficiency hinders a/-Rushd entirely 
causing a serious threat to his status in society, he will be treated by his 
guardian as a non-discretional infant and thus prevented entirely from 
‘engaging in any business at all. Such is illustrated in the case of ‘Av, 5.” 

“A the niece of 5, had appealed to the court to appoint a guardian to her 
uncle, whom she claimed to have been Mathub for twenty years, on the 
‘grounds of his inability to deal prudently with his property and his inability, 
‘also, to care for himself. As her claim was supported by adequate proof and 
‘as she was confirmed to be trustworthy and able to look after her uncle, S, 
he was declared Ma'nub and she was the appointed financial guardian to deal 


with all his property 
However, if deficiency ts so mild that t does not seem to hinder al:Rueshed 


of the power of guardianship over his children, the bequest will be null and 
void. 

Prodigality is a state which is defined not from any apparent or 
conspicuous defects of the mind since the manner of finding out the scope 
of prodigality is not through discovering a fault or defect of the mind, but 
rather through simple observation of the manner in which a person spends 
his money and disposes of his property. This is based on the unanimous 
opinion of the jurist chat an over-extravagant person of one who persistently 
wastes his propery On trifling things and reaps no benefit, or who spends it 
‘on sinful ways, is to be classified as prodigal or Safib, and thus to be eligible 
for the imposition of interdiction. 

If such a prodigal is subjected to interdiction, he will be treated in the 
same way as a child and not as an infant as would be Ma ‘tub whose deficiency 


‘The former petitioned to the court against what she regarded as ultra 
Mires act of divorce carried out by her husband whom she alleged to have 
nto the allegation about the state of ‘A'S deranged mind at the time the 
divorce was known to have been effected. At the end of the examination, the 
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court issued a decree declaring the divorce null and void and confiming that 
the husband was feeble minded. He was also declared as Ma'tub (prodigal) 


‘THE EFFECT OF INTOXICATION ON THE ACT 
OF BEQUEST 


Many factors contribute to excessive drinking and excessive drinking, 
leads to intoxication. Where a person's normal behaviour is inclined to 

this can be aggravated. The narural healthy fighting spirit which 
enables us to battle with adversity, can be transformed by alcohol into violent 
‘outbursts of temper, extreme intolerence, quarrelsomeness and deeply-felt 
resentment against all. An excessive drinker of alcohol generally suffers from 
a personality disorder which often shows itself in other forms of anti-social 
behaviour 


Because personality disturbance distinguishes the drunkard in the throes 
of intoxication, the jurists tend to nullify any bequest made by him. A testator 
who ts drunk at the time the bequest is being concluded cannot have the 
necessary sense on understanding as to the nature of bequest. Further, the 
bequest made during intoxication could harm his heirs according to his 
feeling towards them at the time 

‘As many drugs were probably unknown or untested by the old jurists we 
are left without specific and recognizable rules in respect of the drug addict.” 
Nevertheless, the drugged person could be treated, with regard to his ability 
to bequeath and the validity of his bequest, similarly to a drunken person. 

‘The analogy is fitting since, the profound effect of drugs on the individual 
mind is almost comparable to that of alcohol in the sense that, firstly, it makes 
the user more passive and, secondly, it doubles his sensitivity and, thirdly, 
its effect is faster than alcohol 

tis fact that almost the entire world has come to realize the side effects 
‘of drugs on the drug addict himself and on his society. This explains the 
determined effort to stop the growing of drugs and their smuggling into 
countries. It explains also the foundation of special hostels and clinics to 
help cure drug addicts. Saudi Arabia has contributed to the efforts to halt the 
spread of drugs into Arabia by imposing severe penalties, (imprisonment of 
up to fifteen years), for smuggling, dealing in and use of” 


CERTAIN CASES CONCERNING MOTIVES 


‘The Prophet is reported to have said: The blame is lifted from my people 
for whatever they do mistakenly, from absence of mind or under coercion. *! 
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WITHOUT CONSCIOUS CONTROL 


A person without conscious control is, in all circumstances, 
unaccountable for the unguarded and thus unintended statements he makes 
{in regard to any contract he seems to approve. 

The same rule also applies to the sleeping person where we should not 
hold a dreaming person accountable for what he says. However rational the 
statement or the bequest of the unconscious or the sleeping person may be, 
1t 6 to be of no legal validity at all. 


THE ABSENT MINDED PERSON 


This is the person who acquires the necessary legal capacity having 
prudent judgement and being of sound mind but who is classified as a 
forgetful person. The frequency is of no matter to us; what concems us more, 
is the effect this has on him and on others. 

It ts not odd oF unusual for anyone to say or even do certain things which 
he, in actual fact, does not intend, because of a slip of the tongue or a mental 
Japse. This is natural since there are situations everywhere in our daily life, 
ho matter how trivial and insignificant, that may easily divert our attention 
from the prime objective thus causing us to say something other than that 
which we really meant and would have said had we not been distracted. 

Both in a common sense and in a legal sense, unless such absence of 
mind constitutes a hardship on the part of others, no rational legislation 
would present a logical reason to hold a person accountable for his mistake. 

‘The Shara for its part, does not hold a man liable for his mistakes. 
Within the scope of this comes the bequest which will have no value in reality 
Nor in law, as the testator, if unsatisfied with a bequest made, can in due 
course revoke it 


DURESS AND UNDUE INFLUENCE 


The esse of a compelled person is utterly unlike any of the above cases 
‘The mind of the person concemed is properly functioning The person is 
aware of what is going on, unlike a man who is unconscious Undue influence 
is a novelty for it isa factor which does not originate within the mind itself 
but is rather, extrinsic. In this instance, the person would not act 
fo the merits of his pure action but would act in accordance to the forcibly 
dictated wishes of the person exercising duress who intimidates or threatens 
{0 inflict some kind of violence to cause injury to the person concerned or 
to his interests 

Jn order for the law to nullify the effect of an action made under duress, 
the threats must be genuine and be made by a person capable of putting 
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them into action.** However, the equitable doctrine is that where a person 


‘upon 
testator is slim, because a major principle in the law of bequest gives liberty 
to testators to revoke any bequest made under any sort of duress. Yet, the 
Importance of this rule cannot always be illuminated by the principle of 
revocation. This is because a testator, after being compelled to write his 
bequest or to utter it in front of witnesses, might die without having had 
access after the event to papers or fo trusted witnesses in front of whom he 


‘could repeal the compelled bequest. 


THE JESTING PERSON 


Although, jesting is desirable, humour might sometimes become 
undestrable in relation to law. This matter is quite distinct from the previous 
cases. In the first two cases, the person could be said to utter statements 
which he neither understood in essence nor had any intention of 
implementing. However, in the third case, he has the necessary intention to 
make himself liable for the agreement he has entered into but the Shari'a, 
realizing the weakness of man in the face of fear, deems these actions invalid 
unless the person concerned approves of them afterwards, for the Prophet 
(peace be upon him) says: ‘The blame is lifted from my people for whatever 
they do ; from the absence of mind or under coercion.’ 

‘The case of a jesting person, though distinguished from those above, has 
‘one feature in common with each of the preceding cases. For instance, the 
Joker has no intention of carrying out his words and putting them into effect 
although he has pronounced them consciously and not in fear, but in 
accordance with his free will. Owing to all these facts, the legislator in his 
attempt to preserve the Shari'a and keep it from becoming the subject of 
derision or being weated facetiously gives the joker's words legal 
effectiveness. 

Tle thought come foe a preceins Sx by the Prophet by sting 
“entering into marriage, divorce and emancipating slaves are wo be taken 
seriously, (be legally binding), when they are done in earnest. They are also 
tobe taken seriously and to be legally binding when they are done jokingly,“ 

Iris clear that giving the joker’s words their full effect, is meant to be a 
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kind of punishment, thus to deter people from making fun of others and 
others. 


‘as a matter of law, when one instigates causes one has to expect (and abide 
by) the rules, whether one likes it or nor’. 

Of course, if one's starement has been recorded in a sort of writen 
document, one’s intention will be presumed and thus will prevail in the 
absence of evidence to the contrary and be validated whether the document 
be an ordinary contract or a bequest 
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CHAPTER II 
FORMATS OF BEQUEST 


AS in the case of contracts AL Wasiva can be formed in three ways: 1 
verbally, 2. in writing, 5. by gesture 
1. The usual manner of things is that a bequest is of a verbal nature. Speech 
{s the main form of communication which binds people in their dealings 
and deeds. A bequest is only relevant when it has been introduced in audible 
words which avoids any obscurity and ambiguities’ 
2. Writing is another method of making a bequest. Writing is, supposedly, 
to be a substitute for speech when speech is nox possible but this is, in fact, 
not the case in bequest. A written bequest would be accepted as an equivalent 
to verbal one? despite the fact that the testator is still able wo talk Thus any 
readable form of writing on any material can be produced for approval. 
However, if a foreign document is to be submitted to probate in Saudi 
Arabian courts it is required to have an Arabic translation attached to it? 
3. Gesture is the third form of bequest. According to the opinion of certain 
jurists a bequest formed in such a way could only be regarded as valid as 
Jong as a person shows his inability to talk or even to write. The gestured 
bequest of a person who appears to be temporarily dumb will not be 
validated but would rather be deferred until he dies when it would be 


Only a mute person whose state obliges him to use gesture to form a 
bequest can ‘considered as equivalent to speech writing, for it is the 
only means of expression he has. % E 
a 





Formats of Bequest 


However, the Hanbalis, despite their leniency in this respect, seem to 
have refrained from admitting a testimony made by a mute person unless 
and until he produced it in writing * This seems to condradict their previous 
dicta. The Hanbalis, therefore, realizing this, took care to deny that there was 
any contradiction between the nwo statements on the grounds that, in the 
latter instance, a witness is meant to ‘Preserve the property, honour and the 
souls of all people from unlawfully being infringed” 

‘Thus, a witness has a special responsibility to be devoid of any motive to 
Indite the other party. Likewise, he must be of a vigilant nature. An 
«attestation has to come from a mature, rational person with the ability to talk, 
etc, because it requires intelligibility and genuine motivation when he 
makes his testimony, for it involves the rights of other people, whereas the 
‘mute’s testimantary action involves merely his own rights. His gesture could 
be accepted of necessity if it indicates clearly his intentions. This makes the 
testimony of a witness who is unable to talk unacceptable unless it has been 
certified in writing, 


PHRASES AND CLAUSES ACCEPTED AS 
BEQUESTS 


‘The format requirements, in this respect, are relatively simple. The 
formula of bequest, generally speaking, must consist of those phrases agreed 
‘upon by the jurists which bear the genuine meaning of the allotment of a 
property or power by the testator to his Wast or legatee after the death of 
the said testator. 

Some example of the preferable phrases of bequest are as follows. ‘I 
bequeath such and such to Ali’, or "I give him such a thing after my death’, 
‘or ‘It is to him after my death’ or the like, But if the testator, when talking 


"about a particular object, should say, iis Ali's without providing the explicit 


intevivos donation which is liable to take effect and be discharged prior to 
death. It has been accepted that the intention to bequeath is also inferred to 
by the addition of this clause, ‘from my estate’, following any of the above 
forms. 

‘There has never been a particularly rigid obligatory form of bequest to 
be followed strictly. This means that the law is flexible enough to enable the 
testator to utilize his own vocabulary to the maximum, and he may use such 
‘expressions he deems suitable so long as he clarifies that such a disposition 
is never to take effect prior to his death. 

However, despite what is stated above, it is reported that cenain 
companions of the Prophet pursued a rather strictly worded form with slight 
variations in their holographic testaments. An example of a pattern of form 
of documented bequest which has been widely adopted lately is as follaws: 
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“In the name of Allab, the most gracious most merciful’ 

This is the testament of so and so who bear witness that there is no God 
except Allah, alone with no associate; Muhhammad is his slave and 
Messenger, Paradise ts true so is Hell; doomsday is (no doubt) coming and 
Alla resurrects those in graves. 

enjoin my family to fear Allah and to reconcile their differences, to obey 
Alla and his Messenger if they are to remain believers, I prescribe to them 
what /brabim ‘the Prophet’ prescribed to his children and Jacob, ‘O my 
children Allab has chosen for you the religion, do not die unless you are 
Muslims’, 


The end of the processed preface marks the embarkment on the 
subsequent stage where the testator states his intention to bequeath by 
inserting thereafter the chosen phrases which establish his commitments 
and commands 

Nevertheless, it should not cross anybody's mind that the adoption of 
certain forms could be obligatory. For the jurists realizing this fact 
‘emphasised the fact that, any form, phrase or clause that states positively the 


are usually witnessed as to the identity of the testator. This is followed up by 
the detailed items of the bequest. The document is then concluded with the 
testimony phrase that such a document was read to the testator and signed 
by him in the prescence of the undersigned witnesses. Such tendency is 
demonstrated in the case of Zon A" 


STIPULATION TO ACCOMPANY THE FORM OF 
BEQUEST 


The common bequest 


A bequest could either take the form of restricted bequest or be left bare 
of any sort of imitation. However, if no limitations are mentioned in the form 
then the bequest will be of a general nature, for example "I such 
sad buch episod oes iy dest theme ied fe caneae noite 
| die." This is when the bequest has no conditions attached at all. On the other 
hand restricted type of bequest fas into two categories. These are as follows: 


Formas of Bequest 
Al-Wasiya al-mu‘allaga or the restricted bequest 


The restricted bequest is a bequest which contains a stipulated condition 
If such a condition exists, it prevents the whole bequest from coming into 
effect until that stipulated condition 1s fulfilled. This kind of restricted 
bequest, according to its condition, becomes either a Mu‘allaga 
(suspended) or Mudafa tla Wagt (time related) bequest, as follows: 


@. AbWasiya al-mu‘allaga or suspended bequest 

This is a bequest the validity of which would be suspended tll the 
contingent condition be satisfied. A bequest as such becomes suspended 
when the testator makes a bequest whilst ill, travelling or when he happened 
to be doing something or expecting something to happen in the future, In 
such a situation the testator suspends the validity of the thing he desires until 
the condition be fulfilled. 

In order for a testator to suspend his bequest until the occurrence of an 
event, that event oF condition bequest must be a probability, or at least a 

‘The satisfaction of this requirement is of substantial significance 

to the validity of such a bequest. 

‘The testaror has, of course, a right to state the time at which the event he 


upon something happening 
during his life time, such as his saying: nt iovaee te im Of 6100 i tea local 
pensioner’s home in my town if | die from this illness or if I die during this 
journey, ete’. This sort of bequest will be carried out only when in the former 
case the mentioned illness Constitutes the causation of his death or, in the 
second case, when his death occurs during that particular journey. 

However, should the testator in the former bequest, first recover from his 
illness and then die, such a bequest will become null and void for the 
condition he put upon it was unsatisfied. So it will be in the latter case when 
his journey ends prior to his death. 

To exemplify this sort of bequest from the Saudi practice we cite a case 
in which a father had bequeathed 3,000 SR. to his youngest daughter to be 
delivered to her when she married a Kuf ’ or competent person. This was 
intended to be equivalent to the assistance he had given to her sisters when 
they had married. 

However, to be fair to his other daughters, he enclosed a conditional 


therefore, prevented her from taking twice as much of his 
favour as her sisters did." 

‘A bequest will also be validated when the testator says: ‘I bequeath the 
third of my property to Hasan but if he dies before me, the third goes to Bakr’, 

‘The testator may also make the efficacy of his bequest dependent upon 
‘an event which may not occur before the testator’s death"? An example of 
this is if a person bequeathes money to send his nephew abroad for further 
education after graduation. This kind of bequest will be held valid for as long 


35 


The islamic Law of Bequest 
as the said graduation remains probable. But the bequest will be annulled 


to the testator's heirs through their long and indefinate wait.'* To show how 
this has been the practice of Saudi courts we present the following 
illustrations, 

A testator had appointed as executor to adminster his property and to 
take care of his under age children. He also also appointed another person 


terminate the supervision right automatically whenever he lives ouside 
Jedda. 


In another case a testator had bequeathed to his wife the right 10 reside 
in his dwelling all her life provided she remained unmarried after his death 
and stayed with their children. Here, it is obvious that the wife's right to the 
bequeathed residence would stand so long as none of the vitiating conditions 
silecting such right existed. If for example the wife got married or lft her 

condition: 


testaror’'s death. According to the opinion of certain Manbali jurists” the delay 
‘of Zaid’s return till after the testator's death would not affect his right in the 
will. The condition put upon the will would have been satisfied by the return 
of Zaid. Hence Zaid ought to retain the right to inherit the house whenever 
he comes, 

‘The majority of the jurists took the other view which was phenomenal 
to thelr refuting statement that "The later coming of Zaid would not by any 
means be adverse to the right of Bakr in the will which would have been 
confirmed by the testator’s decease’. This view was apparently based on 
the fact that the right in the will and the time of the will’s implementation 
and distribution is determined by the testator's death rather than by any other 
factor. The death itself is the condition upon which ALWasiya will be fullfilled. 
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‘Therefore, the transfer of ownership should not be permitted as if Zaid has 
not actually returned. 

‘The reason given for this is that, at the time of the implementation of the 
bequest, there was no impediment to it Hence, the existence of the 
stipulated condition afterwards has no effect whatsoever as it lost its efficacy 
by the testator’s death before the return of Zaid. 

‘The suspensive condition in the following case is also an iHlustration of 
the principle in question. Here the testatrix designated an executor to 
manage her property, to take the disposable third, to pay out of the third for 
her funeral expenses and for whatever needed paying and to spend the 
remaining on benevolent purposes. As the hereditable qwo-thirds had no 
legal claimant, she directed the executor to share it equally between himself, 
and her maidservant. 

Preparing for the unexpected, the testatrix rearranged her bequest with 
the inclusion of a new clause: But if an unexpected heir were to appear after 
Vet eh hr cent lt adlpeae ee herp ire rie 

halved, spending one half on her funeral rites and whatever is needed to 

Bj andthe ean sre eu we er xa 

her maidservant. Thus, leaving the other two-thirds to be delivered to 
Talecoteias 


‘As regards the last clause in which the testatrix said ‘But ifthe unexpected 
heir ... etc’, the difference between the jurists in the case of Zaid and Bakr is 
applicable here too. This because the executor’s and the maidservant's rights 
In the bequest are to be confined to the remainder of the diposable third at 


‘ofthe majority, even if the heir vanishes after his stipulated appearance 

Another case could also be taken as illustrative to the above where the 
testator had designated his wife to administer his estate, to pay for his funeral 
rites out of the fixed sum of $00 SR and spend the rest on benevolent deeds. 
‘She was also designated guardian to look after his children, their upbringing 
and the preservation of their estate 

‘To prepare for the unpleasant eventuality of his wife getting married to 
sranges wi te corseonr elias oa scien, he reanor mad the 
bequest conditional upon her raed Lahiri the judge 
would be empowered to execute his 


b AW al-mudafa ila mu’ or the bequest related to 
pear wagrin mu'ayyan 


‘An example of a bequest delayed till a specific time is the testaror's saying 
‘I donate my car to Xa month after my death’. The handing over of the 


wr 


specific bequest (the car), to the beneficiary is to be delayed, accordingly, 


bequest is demonstrated by Katib al-’Adt’s ratification and validation of the 
kind of bequests in which the testators have utilized such a principle. The 
following case illustrates this. 

All his sons being under age and thus unable legally to carry out his 
bequest, the father (the teststor) appointed a non-related executor to 
manage his property and carry out his bequest as regards the disposable 
third. As it was his wish that one of his sons should be able to execute his 
bequest, he inserted a conditional clause enabling anyone of his sons to take 
‘over the execution when possible, Le. whenever any one of his sons became 
of full age and mature as the time at which one of his sons became of full 
age and mature as the time at which the appointment of the designated Wast 
would be terminated. Thus he made use of the Wass services while making 
sure that his bequest would eventually be transferred to one of his sons.”" 

This is also obvious from the case where the testator had conferred the 
power of the marriage of his daughters to his wife and at the same time he 
inserted a conditional clause in which he debarred his wife (the marriage 
guardian) from giving in marriage any of his daughters before she reached 
the age of majority. Only then could the wife exercise her delegated power? 

As for the duration of the time the bequest is to run for, the testator may 
attach to it & conditional clause limiting such duration: 'I grant the use of my 
house at... to Zaid for the period of one year’, or "I bequeath to my two 
nephews, Ack and Ali, the right to live in my house until they attain the age 
of majority, etc.” 

Such a phrase relating to time must be respected as it is the free will of the 
then owner of the estate and should not be taken to constitute an intervention 
‘oF a violation as to the rights of the prospective inheritors who, in any case, 
would certainly find a way in the Shara to satisty their rights from the 
allocated two thirds of the bulk of the estate. 

This assumed to be generally applicable though not strictly confined 10 
usufruct bequests, which do not concern the transfer of the article itself but 
‘only benefits and the manner in which it is therefore to be used. Thus such 
bequests do not affect the ownership in any way. In some ways they are 
similar to the Wagf or trust, in another way they are dissimilar. This matter 
will be discussed fully later, 

Application of this ts seen in the case where Katib al-'Adl, permitted the 
testator to limit the duration of his bequest when in his bequest he said:'I, the 
Cane eran wife the usufruct of residing in my house for the duration 
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"The ownership of the bequeathed article itself will not be transferred to 
the possession of the legate as a consequence of such a bequest but only 
the revenue or the use during a fixed period of time. At the same time, the 
benefit which was made the subject matter of such a bequest becomes 
returnable to the collective possession of the testator’s heirs at the expiry of 
that defined period. 

The following case is also an indication of such application where the 
testator, seeing the importance of his wife being with their minors in the 
same house and the loss to them if she were to leave them, granted his wife 
the right to reside in his house as long as she remained with them.** 

‘The same is also extendable to the conferred power of executorship and 
the guardianship as illustrated in the following case 

‘The testatrix bequeathed the remainder of the disposable third (after the 
payment of funeral expenses and the discharge of her debts), to a gir! minor. 
For the same reason she designated her daughter as executor to preserve 
the bequeathed property for the minor only while she was still under age 
This prevented the Was/ from retaining such power over the girl after her 
becoming of full age, even though the gir! might need such help because 
she had not attained sufficient maturity to deal with her own property. The 
power of the Wasi was limited up to the advent of puberty. In such a case 
the power would devolve upon the girl's Walt ifthere was one or toa suitable 
Wali appointed by judge* 


THE DEGREE OF PROOF REQUIRED TO 
PROVE A BEQUEST 


Wt is a narural thing that the only way to prove an oral bequest is through 
the testimony of witnesses. An accepted testimony where the bequest is 
related to property is that of two male persons or the testimony of one male 
and two female witnesses where the appointment of guardians to look after 
the testator's minors is concerned, the only attestation acceptable is that of 
two male witnesses.** 

‘A witness whose testimony is acceptable must be a person who is 
generally known to be trustworthy or one who is not known to have 
committed any offence or sin which is likely to damage his reputation and 
to violate the Shart‘a. 

‘The compliance of the Saudi judiciary to this principle is well illustrated 
by the statement of the late Mufti of Saudi Arabia who, in reply to an enquiry 
from Katib al-’Adl of Mecca, had made it clear that the acceptability of the 
witness's testimony does not depend on him being proved suitable or 

before bearing witness. His suitability can be judged from the 
observation of his previous engagements and commitments.” 

The law does not ignore the significance of the act of writing as another 
means of proof Indeed the precedent has been set for this by the 
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authoritatively reported Hadith of Ibn Umar, What right has a Muslim having 
some property which may be bequeathed, to sleep for two nights, unless his 
bequest is writen’ 

A holgraphic bequest, although considered to have an identical role to 


‘The degree of proof required for the confirmation of « propounded 
bequest differs substantially from one case to another, whether a bequest 
be oral of written. 

testator who wishes to conclude a bequest in a verbal form has to bear 
in mind that his bequest could not be carried out without it being: 
to whoever acquires the capacity of bearing a testimony, Ror an intended 


there are four ways to ensure and secure the ratification of any orally made 
bequest admitted to probate after the deuth of the testator. 


as he would not know what he was doing. 

‘This claim entails a tacit accusation against the witnesses of the bequest 
the validity of which depended on their trustworthiness. The count therefore 
Summoned the witnesses of the bequest and those of the plaintiff and 
subjected them fo an extensive and thorough examination which resulted 
in the confirmation of the ability and the soundness of mind of the testator. 


who on an ordinary piece of paper, undersigned by 
bequeathed the marrying of his daughters and the Wisaya, or 
of his minors to WV. When after the death of the testator, the Wiasi, Nv 
Propounded such a bequest to probate, he was requested to present the 
witnesses of the bequest. The witnesses were ordered to testify that the will 
‘was that of Z and that he when dies with his wishes had been inscribed on it. 
Thus, this bequest was declared valid and operative. 

b. A bequest claimed by the legate which has the support of the 
40 
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testator's heirs.” However, the prominance of the heir's status as the 
prospective beneficiaries will prevail. This will tend to minimize the role of 
the testimony. 


required would neither invalidate the bequest entirely nor relieve such an 
heir of the consequence of his testimony. Thus the testimony will be turned 


Accordingly he will be ordered to surrender certain proportions of his 
hereditable share to the legatee. The proportion is to be equivalent to the 
difference between his share when the acknowledged bequest is operative 
and his share when itis not, leaving the other heirs to take their full shares. 

‘The subsequent retraction of the testifying heir will have no effect on this 
rule whatsoever as he will not be allowed to retract his 
‘This principle has astensibly influenced the court's decision in the case of 
5) as follows: 

; S, one of the heirs who had survived his grandfather, testified that his 
grandfather had dedicated his house in perpetuity to the mosque he had 
earlier donated as Wagf or trust. As his co-heirs all denied that such a trust 

_ had been made, S retracted his testimony (later known as his 
acknowledgement), and alleged that his acknowledgement stemmed from 
his misunderstanding and that he was plainly mistaken. 

Unable 0 convince the court, he was held responsible for his 
and an order was made for his share in the house to be 

taken over by the trustee of the Public Awyaf (plural of Wag) 
© A bequest pronounced by a travelling person just before his death in 
the presence of Muslims or even non-Muslims who are capable of bearing 
witness is accepted as a valid bequest by the Sharf'a. The witnesses present 
at the death bed of a person are obliged to carry his bequest and chattels to 
his relatives or to the nearest Hakim (judge or Amir), to be dealt with 


However, to confirm a bequest made in such a situation where the heirs 
have a growing suspicion that the conveyors have altered the original 
bequest, or where there is an item missing from the deceased's chattels, the 
judge is orderd by the text of the Quran, to tale their affidavits in the form 
of oaths after prayer time. They (the conveyors) must swear that they have 
not betrayed, lied, altered nor suppressed any of it and thar they have 
conveyed the testator’s bequest precisely as he told them to do. 

‘The heirs have then to resign themselves to the fact that their 
was unfounded. But in the event of the discovery that the conveyors of the 


"alter which a decree is issued commanding the defendants (the conveyors), 
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(o satisfy the heirs with adequate recompence and remedy.** 

‘The case of sb Z demonstrates the operation of these principles in the 
‘Saudi courts.* 

In this case ALY who was on his way back to Yeman after performing the 
ritual Hay (pilgrimage), had fallen ill fort Z had volunteered to nurse him. 
After ALY 's death Jon Z informed the court of what had happened and that 
ALY bad bequeathed to him and ( his wife the toxal of rwenty-four sheep 
and that he had the property the deceased had with him in his custody, 


required oath that he did not keep or know of any property of the deceased 
except that mentioned in the submitted inventory 

In the light of the presented testimony which established the alleged 
bequest, the court approved the rwo bequest totalling twenty-four sheep and 
ordered the rest of the property to be delivered to the Amir of Rufaidah to 
pass on, in his turn, to Bait al-mal (Public treasury) of Abha pending the 
emergence of an heir to the deceased, or failing that, it was to become the 
absolute property of the Public Treasury. 


‘of mind and to record the words of the testator as precisely as they possibly 
can and print their names with their signatures, seals or thumbprints. 

This (ype of ordinary certified bequest is illustrated in the case of ALY 
bequest to Zon ,"* as follows: 


(The death of a foreign subject has to be made known to the authorities 
according to the legal regulations, in order to investigate the cause of his 
death, As to the estate of the dead, the regulations make it the obligation of 
the director of Bait al-mal w appropriate it his legal heirs to ascertain 
their relationship to the dead and claim it)” bn Z, the host of ALY, 
‘complying with this regulation hurriedly informed the authorities of AL-Y's 
death and appealed to the court to ratify the bequest made to him of the 
nineteen sheep. 

Filet aries Lr prone Libr on bial 
testimony was accepted. Also two witnesses 
testified that the deceased had bequeathed five sheep to the wife of lon Z 
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for her services and their testimony was accepted too. Consequently, the 
director of Bait al-mal, was ordered to appropriate the assets of the deceased 
with the exception of the twenty-four sheep which the deceased had left w 


‘The confirmation of an illiterate mute’s bequest by witnesses is hardly 
different from the above mentioned verbal bequest. But should the mute 
testator be capable of writing and wishes to draw up his bequest, the 
confirmation of his bequest will then be no different from that applied to 
the written bequest. 


THE WRITTEN BEQUEST 


The holographic bequest 
A holographic bequest is a bequest which is entirely prepared and drawn 
up by the testator himself, dated and signed in his own handwriting, 
People, usually, tend tw keep their bequests away from other people. 
They do so by avoiding attestation of their deeds, because they therein 
explicitly detail their personal affairs, which for some reason or other, they 
prefer to preserve in secrecy 
‘The appreciating this aritude and the weakness of man has 
validated this type of holographic bequest (despite the risk of forgery), in 
the famous recited Hadith of Ibn Umar, viz, ‘What right has a Muslim, having 
something tobe bequeathed, osleep fortwonights unlesshis willis written.” 
However, in the application of this Hadith the jurists, particularly Imam 
Ahmad b. Hanbal, realizing that the risk of forgery has always existed, 
restricted the validity of a holographic bequest by permitting it only for the 
testator whose handwriting is recognizable.“ 


The bequest under seal 


In contrast to the verbal bequest is the written one, which has different 
modes of preparation and confirmation, Le, writen by witnesses, lawyers 
etc. A bequest, under certain circumstances, requires no 
attestation at all. In this way the Sharia attempts to alleviate the inconvenience 


consider the most common formats of the writen 

The commonest one in this category is the bequest writen in the 
testator's own hand. Here he is likely to use his own expressions, which are 
$0 significant in indicating the testator’s real intentions and elucidating 
implicitly his motives or animus testendi, In addition to all this the testator, 
by so doing, avoids his private life, pious dedications and business secrets 
being revealed. 

‘Taking into consideration these reasons Katib al-’Adl apparently ratified 
this type of bequest, as is illustrated in the case™ in which the testator detailed 
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the unsecretive clause such as the designation of an executor by name to 


written bequest containing other dispositions This he signed and delivered 
to his Wast whom he instructed to implement it precisely. 

A more precise case which illustrates the above reasons for such action 
is the case of MM, which was also authenticated and validated officially 
by Karib al-’Adl, 

The testator, Mf, had designated two executors to jointly provide him 
with suitable grave clothes and bury him in ordinary Muslim tradition. As to 
the proposed dispositions in the way of bequest he did not think it wise to 

simply 


which contained such dispositions and secrets and attested 
{t, finally instructing his two joint executors to execute and follow that secretly 
‘written will literally 
Tn short, three reasons might have been behind Katily al-"Adl's 
Of such bequests; to sustain testator’s right to avoid disclosure of his private 
secrets; to avoid Giusing loss to the testator if his bequest involves his trade 


Position of the testator's signature 


In the case of a holographic bequest the testator is not bound as to where 
to sign the testamentary document, whether it be at the foot or the end of 
such document or elsewhere. This issue has only recently been posed. 


Formats of Bequest 
Is the testator’s signature required? 


An unsigned passage which appears on the face of it to be a bequest, if 
found by the death-bed of a person, will be taken to represent his last will, 
provided the writing is known to be his. Also, a statement containing an 
acknowledgement of a debt or a claim of a debt can be heard provided thar 
such a claim or acknowledgement is found in an account book known to 
have been used by the deceased. Reference to the above are seen in certain 
statement of the old jurists where they, tacitly, legalized an unsigned. 
testamentary document. This has also been hinted at in the aforementioned 
Hadith of Yoo Umar, What right has 4 Muslim having something to bequeath, 
to sleep for two nights unless his bequest is writen, where there is no 
reference t either signature of witnesses being required, provided, of 
course, that the handwriting is well known as we have said earlier Applying, 
this principle Katib al-'Adl, permitted the testator in a case to insert in his 
bequest a clause that he had presented his named executor with a list of 
outstanding debts which he had instructed him to discharge from the 
disposable third.” 


In al-Qayim, on his part, had contributed to this when he made it legal 
for an heir to go so far as to swear that so and so owes such and such to the 
deceased. That is so when the heir finds that such a claim is recorded in the 
deceased's written accounts provided, Ibn al-Qayim added, that the 
handwriting is known and the deceased was a trustworthy person. In the 
same manner as a means of defence to a petitioner's claim the heir, tbn al- 
Qayira also stated, may swear that a debt has been paid if from the deceased's 
accounts the heir is convinced that the deceased had discharged the claim.” 

‘Such views indicate the minimal role, if any, the courts attached to the 
signature being personally signed in a document. The only envisaged rule 
a signature could play to certify a document is where the document has been 
drawn up by someone else and we can be sure that such a document was 
drawn up with the testator's knowledge only if tt is signed by him. 

The above view of Ibn al Qayim was followed by Katib al-‘Adl, in a case 
presented to him." The testator in his bequest had instructed that the named 
‘executor was to discharge whatever debts he owed and also to receive his 
due credits which he found recorded in his business accounts. 


The unofficially attested bequest 

This is more definite bequest than the holographic bequest. A 
holographic might be covered under this heading but, since this 
would only be if a new element had been adduced, (Le, witnesses), which 
has the power to eliminate uncertainty, we prefer to place it under a separate 


heading. 

Included, also, under this heading, is a bequest written under the 
testator’s direction by one who then reads it to him (the testator). This 
applied also when the bequest is later read to witnesses who sign it The 
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importance of the signanare of the sestator then is reduced, because probate 
will be granted according to the testimony of the witnesses andi mor 0 his 
signature 


The position of the witnesses 
‘The jurists demand from a man who is to be a legal witness that he must 


unaccepable. Equally 
document which & supposed fo hawe been signed and sealed by the testator, 
if without the wimexes being aware of its authenticity and convents the 
testator puts i in an envelope and waves it in his hand asking them thus 1 
witness his bequest. Testimony of this soet will alse, be unacceptable. Ror 
the jurists insite that the document is to be read to the witnesses oF to be 
read by them. Nonetheless, the document might gain the required approval 
through other means, say, the recognition of the restaror's handwriting as 
we have previously stated 


The attestation clause 


No special attestation clause is required. But 8 normal practice the 
Contractor usually includes a tcit call for witnesses to come forward to fextify 
40 the document he has concluded. viz, 1 hereby call and permit whoever 
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wishes 10 ascert this deed (or bequest), in which God is the best of all 
witnesses’ 
It is not obligatory on the part of the witnesses, however, 10 begin their 


Included, assures us that the witnesses knew the contents of the deed they 
were asked to affirm. 

‘The presence of the witnesses at the signing ceremony or their ability to 
see the two parties to a contract actually draw up the document and sign it, 
is not @ matter vital to the validity of the document. This view has been 
adopted as the official doctrine of the Hanbali school. 

However, Al-Qadi, a prominent Hanbali jurist insisted not only on the 
witnesses knowing the contents of the agreement but insisted on them 
seeing the document in the process of its completion," which coincidently 
resembles the rule on this point in English Law." 

Although, the opinion voiced by Al-Qudi is a very good safe-guard against 
forgery, the rule, ifapplied, will no doubt cause hardship to the lonely person, 
who may die without his desires being recognized or to a testator without 
access to legal authorization. It will also cause hardship to the prospective 
witnesses through their long wait for the document to be drawn up and will 
ina way contradict the agreed principle which validates the orally made 
bequest. Not only could this have been regarded a premature move. But in 
practice even nowadays it would still be hard to apply such a scheme in 
‘countries where ilieracy is widespread. And further, the presence of an 
Iliterate witness to the document will not add to his knowledge of it any 
further than he otherwise would know from the deed being read to him by 
the parties concerned. This principle has been suggested by the majority of 
jurists as an alternative to Al-Quiit's view 


‘The authenticated bequest 


‘The accepted method to authenticate a bequest before the establishment 
of the court department of Katih al-’Adl, was by the pronouncement of one's 
bequest in front of a judge and the recording of its contents inthe registry This 
‘ean be seen in the case of a chaste woman oF an ill person for whom the judge 
himself or his deputy goes in person to their houses to obtain their wills. 

‘This is illustrated in the case where X was.a rich woman who was assumed 


wv 


Te isles Lae of Beepocs 


In an amempt to rearrange the judictary’s administracion, the tsk of 
authenticating bequests as now lifted from the shouklees of the judge © a 
court department known as Kun a Adi by the Royal decree known as a 
summary of the regulations for the judiciary.” 


The task of Katib al-'Adl with regard to the authentication of 
wills 
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“jah phon egpelpe ‘They consider that it is not in their power to 
vitiate a and authentically prepared will, which contmins no 
eet allcapey ba rte aye; «Alo 

Finally, the jurists compare their stand with that of the Hanafis ax the 
choice between certainty (the continuation of the validity of bequest), and 
hypothetical (the nullity of the bequest) They also see that common sense 
does net allow certainty to be dispised for the sake of hypothetical 
‘assumptions which have no foundations in reality 

"To.sum up the jurists’ positions: when insanity occurs in a mature person 
and continues without interruption for six months, or imbecility develops 
and continues till death, a bequest would be null and woid, according to the 
view held by the Hanafis, In contrast to the former view, the Hanatulis, 
Malikis and Shi'as uphold the validity of a bequest made prior to insanity. 
‘This 6 due to their firm beliet in the legal maxim that succceding events do not 
vitiate the earlier conduct and transactions” Accordingly, only the sort of 
dealings which are known to have wken place during insanity are to be 
subjected to such nullity 
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. CHAPTER III 
VOID BEQUEST 


‘The Prophet (peace be upon him) said, ‘Alab has given you the third of your 
‘estate at your death, so invest it in the way you desire’ 


Although we cannot deny that the testator has been given much freedom 
of choice as to the value of the subject matter and the beneficiaries, the fact 
4s that the testator’s desires will not be allowed to go beyond what the kaw 

permits. Thus he ts to adjust and adjudge his actions according to the inspired 
spirit and principles of the Shara In the following we discuss certain 
restrictions and conditions sex up by the law as guidance tw testators in this 
respect 


ILLEGAL PURPOSES 


‘The prime purpose of the law introducing the following restrictions Is to 
the testator (0 conclude a valid will which will not defy the spirit of the 
Shari'a act thus be tawalid. Thus, a bequest which is directed towards matters: 
forbidden in Islam, eg, to those who are employed for deep mourning, to 
houses of amusement, bingo clubs and casinos or to dance halls, ete. thereby 
encouraging people to waste their money, will be null and void. This is 
because the Shara, in its drive to purify people and protect them from any 
sort of exploitation, considers such Wings to contravene its objectives. 
‘Accordingly the law, in such a situation, acts fiemly to make a legacy of this 
sort a prima facie reason for invalidity. 

Asimilar consideration applies where the bequest appears to be properly 
made by a sound and capable testator to a beneficiary whose right to possess 
is unquestioned. Though the legacy may appear lawful, the court in its 
investigation would not count on its appearance but would rather look into 
the motives and objectives of the testator which urged him to formulate such 
a bequest. If the motive behind his action is found illegal, ic. if the testator 

to those who become dissipated (a brothel for instance) to help 

them continue their immoral business, such a bequest will be invalid. The 
same will be true if a person donates a legacy to 4 man or a woman to 

persuade them to continue their sinful relationship with him, st 


The Islamic Law of Bequest © 
‘The motive for this type of bequest has caused considerable 


Supported 
jurisprudence that ‘Consideration is paid to the meaning but not to the words 
and constructions’. Shaykh Abu Zahrah said that this statement must be 
‘comprehended in connection with the statement found in the commentary 
of Aljamt' alSaghir, ‘Consideration should be paid to the meaning with 
regard to the laws of God, but the rules concerning the affairs of the slaves 
(human beings), must be obeyed to the letter of the law.” 

Toshow ina more explicit way the Hanafis’ disregard for motive as a basis 
‘on which to judge the validity of contracts, and that the former statement does 
not really represent their point of view, Shaikh Abu Zahra draws our attention 
to the numerous contracts which the Hanafis did not invalidate in spite of 
their purposes and motives. He also explained that what they really meant by 
such a statement was that to be legal the motive for a gift must not be to 
receive some compensation, such 3 motive turns it intoasale and nota gift.’ 

A somewhat similar view was apparently held by some Hanbalis, one of 
whom was AlBahut, who validated a bequest made te an heir’s son even 
though the testator meant thereby to give indirect profit to his heir. He stated 
that "The responsibility of the testator’s motive will be left to his own 
‘conscience (God)'* 

Unlike the Hanafis, who ignore motive completely, AbBahutt in his 
‘statement takes the middle course between the Hanafis’ and his 


{ts full force in law, he accepts the testator’s motive knowing that he will be 
faced with this problem in his second life if the motive is suspect. 

The second opinion in this respect was led by fbn Taimia and Ibn al- 
Qayim. The later especially stood fiem on condemnation and invalidation of 
evilly motivated bequests (as of all other kinds of contracts). 


The motive of a contractor should appear to conform with the terms of 
the contract. Otherwise, in order to obtain such conformity, priority as stated 
{s 10 derive his motive from the actual words he used, i.e. consideration is to 
be directed towards the related context and presumptions within the text of 


contract he also said, ‘Literal or apparent meaning is to be accepted only if 
‘80 confirmation to the contrary was lodged. Thus if a hidden meaning was 
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ascertained, no regard whatsoever will be paid to the apparent meaning’ In 
this respect too he referred in support of his view to the juristic concensus 
of opinion which makes it unlawful for a judge to decide on a case which 


cases there was a pressing need to clarify who the testator meant to benefit 
under the will? 


IMPROPER MOTIVE 


Improper motive usually stems from Lick of responsibility on the part of 
a predecessor who is supposed to act responsibly towards his heirs and not 
1 attempt to harm them with his evil ways. There are two types, First, the 

irresponsibility of the deceased is seen in a bequest concluded by the testator 
with the prior intention to lessen the entitlements of his natural heirs. For 
Instance, if the testator encloses a clause which says to his heirs, ‘I wish to 

_ disinherit you’ or "I bequeath a third of my estate to Ahmad and I wish to 
dispose of the whole of my estate and leave nothing to my heies’ This, if 
established, could be a cause to repeal his disposition entirely on the 
grounds of improper motive and the desire to be of detriment to his heirs. 

Further, if a deceased allocated to a legatee a bequest of more than the 
disposable one third, his action will arouse wide condemnation Por he 
commits one of the greatest sins, known as Wiastyat-al-dirar’, or injurious 
legacy. This sort of bequest is considered lira rires. The ultra vires principle 
also operates in a case of excessive bequest (even though the legacy was not 
‘meant to harm) if the extension of the legacy beyond the one third of his 
estate is interpreted as an actual violation of the rights of the legal heirs. Thus 
it is ultra vires, though it may become operative should the legal heirs 
subsequently approve of it. 

‘The relevant rule is derived for the Quran viz., “If there are a number of 
Uterine brothers or sisters then let them share in a third after payment of 
what he bequeaths and of his debts — without prejudice’ In this verse God 
‘has, says Ibn al-Qayim, relieved from sin the one who removes injury from 
a legacy and who refrains from equating the testator's harmful instructions 
to the level of the text of the Quram or Sunna, which cannot be disagreed 
with.” Accordingly, a bequest, without reference to the motive behind it, is 
alterable by the heirs’ approval or disapproval 

‘An improper motivated bequest can also include a bequest made to an 
heir. The testator's attempt to favour a particular heir is seen as defiance of 
both the divinely fixed shares of inheritance and the moral rights of the co- 
heirs and constitutes a material loss of their portions of inheritance by the 
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allocation of a part of their due rights to that heir without their consent The 
jurists anticipate that such a bequest could cause rivalry and hatred and so 
upset the unity of the Muslim family, which the Sharia endeavours to 


However, when no heir exists, then the bequest of the entire estate will 
be validated since i constitutes no violation to anyone. This principle is 
shown in operation in the case of Av: Bait al-Mal® 

Having no heirs, Am disposed of her entire estate in such a way that the 
estate was to be divided into two parts; one third was bequeathed for 
benevolent deeds and the other two thirds were bequeathed to the testatrix's 
executor, A 

‘As the bequeathed estate was seized by Bait al-Mal, following the death 
of the testatrix, A brought a legal complaint against the Balt al.Mal, 
demanding a court order against it, forcing it to surrender the deceased's 
estate to him in his capacity as a legate and as an executor to the third. 

On making his decision to order the surrender of the entire estate 
bequeathed to the plaintiff, the judge sought reference to this principle in 
the authoritative books of the Hanbali doctrine, all of which validated such 
a bequest, 


THE UNINFORMED APPROACH OF THE 
TESTATOR, HOWEVER WELL-MEANING, 
RENDERS A BEQUEST VOID 


A bequest which has the wrong approach cannot be saved from nullity 
though the original motive was good. An example is a bequest to someone 
who reads the Quran and devotes the outcome (the religious rewards) 10 
someone else such as the testator’s father or mother. 

A new phenomenon as such usually attracts learned people who then 
Subject it to detailed dissertation, argument and counterangument and give 
itthe ruling it requires. The reading of the Quran for reward met with flerce 
resistance from latter jurists of the Hanbali schoo! of law as a bad innovation. 
{bn Taimia, for instance, saw it as a bad inpovation because ‘None of the old 
Muslims read the Quran and then dedicate the religious rewards they got to 
the souls of dead Muslims, so we should not renounce their habit’ He also 
added that, “Bequest for the mere reading of the Quran and hiring the 
readers, as such, causes degeneration towards the merits of the Quran, such 
as, diverting people from pious reading and causing people to read the 
Quran rather for the sake of earning money.” 

AS for the transfer of rewards to the dead. The author of A-Abtiarat (ibn 
Tuimia) states the decision of the scholars that no reward is obtained from 
reading the Quean for the sake of money. He pointed out that if'no rewards 
Gould be earmed then what rewards could be conferred upon the dead. None 

course. 
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Also Ibn Taimia says, ‘None of the scholars permined it.” However, the 
disciple Ibn al-Qayim has come up with the same conclusion as that of his 
teacher Ibn Taimia. In his book Alam al-muwaggt in, he devoted an explicit 
chapter to what he called the illegal conditions stipulated by the donors. In 
ic he commented that, 'In order for the religious rewards to reach the dead, 
the reader must be able to earn rewards as the dead person is regarded as 
an extension of the reader’."* 

‘A judge of the grand court of Makkah reflected this reasoning when in 
pronouncing his verdict ina case concerning a Wagf (charity trust) dedicated 
for, inter alia, the hiring of readers to read the Quran continuously in the 
grand Mosque of Makkah, the rewards obtained from such reading being 
transferred to the donor, his ancestors and to the Prophet. The judge. in his 
Judgement regarding the above case, annulled the reading provision and 
ordered the revenue to be shared, instead, amongst the donors needy 
relatives as they had been made second class beneficiaries’? 

‘The above judgement, also, reflects the views of the official Saudi 
judiciary’s adherence to the view of the later Hanbali jurists. Evidence of this, 
attitude was produced by the head of the Grand Court of Makkah, Shaikh 
Abdullah b, Dubaish. He referred to a lewer he had previously received from 
Shaikh Muhammad b. Ibrahim, the late Mufti of Saudi rabia in which he let 
it be known that he had followed both Ibn Taimia and his disciple in 
nullifying both Wasie and Wagf (trust), dedicated for reading the Quran, 
because this implied the hiring of readers in order to donate their rewards 
to the dead." 

This rule will not, of course, be applied tw the dedications devoted 10 
those who take on the teaching of the Quran or knowledge in general. On 
the contrary, spreading knowledge and whatever leads to it is regarded as 
the most desirable thing to do because the Prophet states, "The learned and 
the learner share goodness and there is Jess goodness in the others,’ and 
"Knowledge is incumbent upon every Muslim, male and female,“ and ‘Seek 
knowledge even in China” Such an attitude is illustrated by the Wagf of 
Hada to the jurists of the Hanafi school. This Wagf was ratified by the court 
‘of Makkah which allowed the Nazir to sell part of the ruined Wagf, to receive 
the price on their behalf, and use it to rebuild the other part thereof "* 


CONDITIONS RELATED TO THE LEGATEE 


‘The legatee is another function of the main elements of bequest It is 
known beyond doubt that without the legatee as 4 recipient, we cannot 
imagine a bequest as being effective. We find it therefore necessary to 
consider the question as to whom the bequest should be offered, in what 
state he must be and what qualifications he must have. All are matters of 
immense importance which are dealt with in the following, 
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a. Existence of the legatee 


“There can be no bequest to 4 nonexistent legate.’ This is a principle 
agreed upon by the majority of jurists. Implementation of this principle 
debars from bequest an unborn child if that child cannot have been known 
to exist at the time the bequest was made 

Disqualification of such a child from bequest is two-fold. First, the foetus 
isto be discounted if the bequest is later known to have been made with no 
positive sign of pregnancy. This bequest will be nullified as no worthy 
reciptent ts expected to emerge. Secondly, if a mother, who is co-habiting 
‘with her husband, delivers a child after the elapse of six months, such a child 
will be deprived of the bequest. Deprivation of such a child was caused by 
the jurists employing in their argument the presumption that the co- 
habitation of the mother with her husband could result in the pregnancy 
occuring after the bequest had been made. 

Nevertheless, if the beneficiaries of a bequest or a Wiagf were unspecified, 
Le. it were made to any group of people, then any child born within that 
group will be eligible to a proper share of such a disposition.” An illustration 
Of this is found in the case of WV." 

A. the creator of the Wag/, stipulated the revenue of the Wagf to be 

between 


distributed 
amongst the direct descendants of the male line were to have equal shares. 
In the year AH 1380 (94/1380) N, a direct female descendant of the dedicator, 


The unceruainty of the duration of pregnancy in relation to the time the 
bequest was made compels us to consider the time of the child's delivery as. 
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the point at which judgement can be made. It also induces us to consider 
the minimum and the maximum period of gestation. 

‘The decision to wait till the delivery date is of utmost importance since 
the due rights could be disturbed even further ifthe foetus was stillborn or 


jurists, the foetus must be in existence at the time of praepositus death.” To 
consider the stare of the foetus, the jurists were obliged to look at the 
conditions causing pregnancy and the likelihood of alive birth. In this way 
certain rules were laid down. 


1, The usual time of birth is nine months after conception. 

2. It is possible for pregnancy to last as long as four years according to the 
Hanbali jurists ** 

3. The ruling for shortest period of gestation was derived from two verses 
‘of the Quran which state". . and his weaning is for two years’, and "His 
mother carried and suckled him with reluctance for thirty months’ 


The scholars interpreted the first of the two verses to mean that the period 
of weaning the child from his mother's milk was two years and the second 
verse to mean that the toal period of weaning and gestation was two and a 
half years. Prom this the shortest period of gestation leading to a live birth 
was deduced to be six months" The adherence of Saudi courts to such a 
view can be illustrated in the case of Ab. and ‘A> 

In this case after ‘A revealed that she had been raped, her uterine brother, 
with the consent of their mother, duly contracted the girl to marry A who, 
she claimed, had raped her, when the case came before the court and all the 
necessary investigations Were carried Out, the court ordered the dissolution 
of the marriage, She was pregnant and there was no way to determine 
whether it was caused by the alleged rape or during the vitiated marriage, 
Considering the unbom child's status in relation of A, the court, in 
conformity to the above principle, took the minimum period of gestation as 
the basis for deciding such status. The court ruled that A would not be 
considered to be the legitimate father of the child if ‘A delivered it before 
the expiry of six months after the consummation of the vitiated marriage. But 
should the birth come a moment after the expiry of six months (the 
minimum period of gestation) from that consummation, then the child will 

‘be his. 


Inconformity with the principle of the period of gestation, this constitutes 
no infringement to the rights of any of the recipients, ie. the heirs and 
Since all have the right to be allocated the proportions 

in what is left of the estate. However, as far as the amount of property to be 
retained for the unborn child is concemed if compared with that which the 
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heirs and legatees have actually received or with the net of the estate, we 
will find that it amounts, in general, to a negligible amount. 

Retention is not in all cases harmful to the heirs or legatees, though their 
shares would be decreased proportionately to the minimum as a means of 
Protecting the anticipated infant's interests. If the anticipated child is born 
within the stated period (minimum and maximum period of gestation), the 
delivery would alleviate the anxiety that accompanies heir and legatees 
throughout such pregnancy, since his birth makes him eligible to possess 
the retained portion, 

Also, there is no reason to justify the anxiety shown by the excluded heirs, 
because their chance to step in into the beneficiaries’ rank is so rare and is 
limited to cases of miscarriage of the foetus or stillborn of, rarest of all, 
phantom pregnancy. 


b. Doubt related to the legatee 


‘The identity of the legatee must not be left in doubt. A provision in this 
respect, makes it essential to state the appropriate potential recipient of the 
bequest. Also it ts convenient to mention here that if a bequest is to take 
effect at all, the identity of the legatee must be stated with sufficient certainty 
to enable us to implement the terms of the bequest. The jurists state that the 
failure of a person to answer the description forfeits his becoming a legatee 
to such a bequest. To exemplify the sort of bequest which fails through lack 
of clarity, we resort to hypothesis, viz. "I bequeath my car to one of these wo 
persons’. This type of bequest is also held invalid on the grounds that the 


S58 














Void Bequest 


done a favour to the testator, ete. 3, if after all possibilities are exhausted, the 
result still remains negative and it is impossible to ascertain the legatee’s 
identity, then the bequest fails. 

Nevertheless, doubt and uncertainty as to potential legatees of a bequest 
made to a big group of people will not affect the validity of it, If the revenue 
of the bequest or Wagf cannot be made available to all the beneficiaries 
simultaneously, the law has granted the Wasi and the Nazir the right to 
resolve such doubt or uncertainty by preferring some of thase who answer 
the specified description against others in the same group. He is also 
Permitted to give the whole lot to one person only, just as if the bequest or 

‘were made to a big wibe or to the inhabitants of a town or to students 
of law. This ruling was made as itis apparent that the intention of the testator 
or the Wagif was set to grant his disposition to whoever fits his description 
where an indivichual person is said to fulfil these conditions, 


A LEGATEE'’S ELIGIBILITY TO POSSESS AN 
ESTATE 


Eligibility for possession is one of many provisions governing the 
kee igh Ks oncene ih charted or deed 
by the subsequent occurrence or incapacity, such as death, for instance, a 


be voit for it will find the potential beneficiary incompetent to hold the 
estate. This is equally true as if the will had been initially made to a dead 
person. 


Purthermore, an angel is considered incapable of possession possibly 


all possession, viz, ‘Human existence is a provision for ownership and life 
is a requisite of human existence.” 

‘An embryo, though, during that state is considered imperfect or not yet 
existent, will not be compared with the status of animals which are 
‘ownership, in anticipation of a live birth sometime in the foreseeable future, 
is a reason for not including it under such a heading 
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‘The principle of restricting ownership to humans has been slightly 
modified by the application of the prevalent usage or Urf, whenever it was 
found that such a maxim could become an obstacle to certain beneficial 
movements of estates Unf makes such conveyances lawful. Such modification 
Is seen in the attitude of some jurists with regard to the exclusion of horses 
from the restriction imposed upon animals in respect of legacy, The 
exception of horses was entertained because of the vital role they play 
help foil any attempt to attack Muslims or to wage a holy-war. To ensure that 
this interpretation would not cause further disruption to the law of bequest 
and ownership Al-Mirdawi, a Hanbali jurist, when he faced the choice 
between the latter interpretation and the former one, favoured the later 
juristic intepretation. In 4 conciliatory manner he legalized a bequest for the 
benefit of a horse but restricted it to the horse whose use was confined to 
serving in war efforts. To show his subscription to the old view he noted that 
the testator should not transfer the ownership of the bequeathed object to 
the horse itself. He therefore obliged the testator to indicate that the bequest 
is to be used for the benefit of the horse. If the above two provisions are 
satisfied the bequest made to the horse will thus be valid and operative even, 
‘as he said, without acceptance by its owner being necessary. The portion 


‘not left to the horse's owner but to return to the testator’s heirs * 


INSTITUTIONS AND THE ISSUE OF 
POSSESSION 
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the inclusion in the bequest of the sort of phrase "To be spent thereupon’, 
of utmost importance. He therefore treated any bequest made to institutions, 
Cesc sn hate elt ane dae 


But the majority of jurists, i.¢. Malik, Al-Shafi'land Iba Hanbal, onthe other 


hindered the disposition of properties. It not only made it possible to carry 
‘Our the wishes of the testators fully but also promoted the drive towards more 
and more dispositions for pious purposes. It has also introduced a new 
dimension by recognising the importance of the testator’s intentions behind 
their dispositions. 


maintenance 


1 such establishments have become an accepted fact whether in the form 
‘ofa gift or trust made during life o¢ as a bequest or Wagf (trust) after death, 

In recent times, some testators and dedicators in Saudi Arabia have drawn, 
up their wills in accordance to the majority view of jurists. That the Saudi 
courts have adhered to such a view is apparent in their approval of the 
bequest made in the manner illustrated in the following cases, 

In a certain case a person made a dedication involving his entire estate 
which Tollowing his death would go to a group of beneficiaries each of whom 
are mentioned in the document of his dedication and after their death he 
made it a Wagf to Madrasat al-Falah, a paivate school in Jedda, designating 
the headmaster as Nazir? 

In another case, the testator bequeathed one-third of his estate for good 
and benevolent deeds. With the bequeathed third he instructed his executor 
to build or buy a house or to select one of the houses he owned and make 
ita Wagf on his behalf for Madrasat al-Falah in Jedda.** 

Also in a further case, the testatrix instructed the executor to exercise an 
annual Adbiya Cimmolation of slaughtered sheep to the glory of God) from 
the disposable one-third and also to build a house and dedicate its use to. 
the glory of God * 

The principle of rewards in after life has also played a major role where 
more religious deeds have involved the giving of a great variety of alms. Thus 
the existence of such a link has facilitated a way for larger establishments to 
be erected, not forgetting the old Universities such as Al-Azhar, Al-Qairawan, 
the schools attached to the Umayyad Grand Mosque in Damascus, the 
Universities of Al-Andalus (Spain), which aspired to shed light upon the 
whole world in not one but in all areas of knowledge, from religion and 
philosophy to medicine, chemistry, mathematics, algebra, architecture, and 
0 0n. 
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ATTENTION PAID TO THE SOCIAL STATUS OF 
THE LEGATEE 


‘The recipient's social position is an element to be born in mind for if 
ignored it could nullify the whole testamentary disposition. The motive of 
the testator is an inseparable factor in this respect too. The prospective use 
of the bequest is also to be taken into consideration as to whether it would 
broaden the sphere of knowledge, bring happiness and prosperity or 
whether it is likely to create chaos and confusion or to hamper social 
progress. Such factors are the subject of the following discussion. 


a. The inter-communal relationship 


‘Strengthening the inter-communal relationship is one of the tasks which 
Islam as a religion and as a law too, has set itself to achieve and maintain. 
‘Thus it is understandable that it legalizes all acts that help to promote such 
an objective, The bequest, therefore, was not only made legal but was 
considered recommendable too. With this objective in mind the legatee’s 
state of need could be disregarded. This is because a bequest to an unrelated 


investment bringing the donor some religious rewards in the hereafter. This 
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to leave them in need of other people. All that you dispense in maintenance 
is charity, even the mouthful which you carry to the mouth of your wife’ 
From a practical point of view if the above methods were fully applied this 
would greatly help combat poverty and eliminate misery from the family and, 
extend this benefit to other families. 

In reference to the bequest to the non-heir’s poor relatives, certain jurists, 
mainly the Zahiria, sought to present it as obligatory, although to come from 
an unspecific portion of the estate. The Shi'a for their part have departed 
further from this premise. They say that if the testator’s son or daughter pre- 
deceases his or her own children then these grandchildren who would have 
been excluded by the presence of their uncles are to be given a share 
‘equivalent to that which would have been their parents, 

Recent Egyptian and Syrian legislation has adopted the above widely 
controversial point from the Sunni jurists. But to their disadvantage they 
departed a bit further from the original view and now hold a minority and 
unrecognizable view. This requires a testator to give the surviving relative, 
whether ascendant or descendant, if excluded from inheritance an 
‘equivalent amount to the disposable third or the remainder of it. Although 
this attitude might be seen as a genuine atempt to help in meeting the needs: 
of the family, it disregards one of the prerequisite elements of the law of 


as i wOrks against the consent of both the heirs and the deceased, t definitely 
breaks many laws. These laws in fact render this statute illegal, Also it 
countess rea whic could nde she Lew of bequest from being 
appl 

However, the Saudi courts have not overlooked the significance of the 
alleviation of the poverty and needs of the family. Indeed, the courts have 
taken a practical step in this direction. Unlike the methods suggested by the 
Zabiria, Sha and the Egyptian and Syrian laws which grant the relative a 


established. The case of Nand his brothers and sisters is an example of this” 

In this case the grandfather bequeathed a third of his house to be spent 
‘on benevolent purposes and assigned his son, M7, to execute the bequest 
‘The testamentary executor died suddenly before he had executed his father's 
bequest. 
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N,0n behalf of his brothers and sisters (the grandchildren of the testator), 
claiming to have been more deserving than other people to obtain the charity 
of thetr grandfather, applied to the court to have the bequest granted to them 
exclusively. They offered as grounds for their claim their being the testator’s 
relatives and in @ state of need. Enough proof was presented to the court 
permiting such a claim. Granting their application, the court ordered the 
bequeathed portion of the house to be redistributed equally berween the 
testator's four grandsons and the two granddaughters. 

In the case of # and her daughter NV," each bequeathed for benevolent 


partners although someone had offered a good price for the two ruined 
houses. Thus in face of this coupled with her inability to implement the wo 
bequests, she filed a complaint against the joint owners secking a court order 
to sell the houses at the offered price. 

In compliance with the court's request, she brought sufficient proof that 
the two houses were in a useless state and that the price offered at an auction 
was fair and beneficial to the nwo bequests and the joint partners. She was 
also to prove that it would be disadvantageous to the two bequests if the two 
individual thirds in the nwo houses were to be sold separately. To hinder the 
sale, the joint partners applied to the court, claiming that they deserved the 
two benevolent bequests since they were many in number, poor and also 
relatives of the two testatrices. 

However, a court order was issued allowing the sale and ordering the 
price to be handed over to the executorix to spend in the way directed by 
the two testatrixes. Taking into consideration the relatives’ demand, the court 
instructed the executorix to consider the right of the relatives in the (wo 
bequests over others when the value of poverty had been established. 

‘When the contestants showed their non-acceptance of such a judgement 
it was referred, as normal procedure, to the judicial Scrutiny Board to be 
feviewed and the appeal was dismissed by the Board.” 


‘c. The legatee’s social and religious status 


morals and good behaviour from adopted Sadd al-dhara', 
(prevention from making excuses), is taken as the jurisprudence source from 
o 
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‘which jurists have derived all the above rules. It is obvious that to apply such 
a rule one needs sufficient proof before any decision is tken. It is also 
obvious, however, that in spite of the many strings attached and the fact that 
Proof is not easy to get hold of, it cannot at the same time be ruled out as 
aan impossible task either. 

If on the other hand, a bequest is to have the effect of converting an 
immoral person or to cause a sinner to abandon his sins or to make a person 
‘who causes injustices to behave justly instead, then as a reflection to the 
above juristic principle, the bequest will become 4 commendable one. The 
‘application of such a principle helps purify the community and, by providing 
wrong-doers with sufficient property to cause to refrain them from their 
defiance of Islamic laws, it prevents evil 


d. The status of the testator’s heirs 


‘The state of need or wealth of the heirs should be ken into 
consideration and should affect the testator’s decision whether to bequeath 
‘or not The law of inheritance should be looked at as a protector of the heirs’ 

minimal interests and not as # hindrance. Thus to determine the dispositions 
__ the testutor should settle his estate in any way which helps their interests 10 
flourish rather than diminists 

Elements which determine what should be left to the heirs are the 

__ humber of heirs, the degree of their wealth and the nct sum of the testator's 

estate. Consequently, if the heirs are poor or if they are great in number and 
also if the estate to be left s not large enough to meet the needs of the heirs 

_ OF if {C48 just enough to suffice, then to leave the property unaffected by any 
dispasition is stated by the jurists as the most recommendable thing to do. 
‘Such action leaving the prospective heirs with the amount of property they 
need is also regarded religiously as if their relative had donated them with 
aprime gift”” and therefore this act will be religiously rewarded in the second. 
life. 


: 

~The relevant points are in harmony with the advice of the Haditts, part 
of which is ‘To leave your heirs well-off is beter than to leave them 

dependent as begzing people. All that you dispense in maintenance is 
charity, even the mouthful which you carry to the mouth of your wife’. 


j ‘Two justifications to the testator’s act would be considered. The first is 
that the testator is utilizing the right given by the law itself where neither of 
the former recommendations actually restrict his pawer by classifying it as 
4 prohibition; the second is that the testator’s disposition comes within the 
"limit of one third up to which a testator is allowed to use his power to 
bequeath just as if the heirs are few, wealthy or the estate is extensive. 
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‘The non-existence of an heir removes the right of objection to a bequest 
ho matter what amount it iavolves. Illustration of this is seen in the case of 


to him according to the express wishes of the deceased. 

‘The court's verdict was as follows: “As the above mentioned bequest and 
the death of the testatrix were all proved, from the text of the authoritative 
books of the Hanbali school, validity of the bequest with entire estate for the 
person who had no heirs, 1, the judge, order the head of Bait al-mal, to release 
the deceased's estate and deliver it to the 

‘This verdict was later sere to the judictal Scrutiny Board, reviewed and 
ratified. 


¢, Is being a Muslim a condition to become a legatee of a 
Muslim? 


Islam has been seen to be an easily acceptable religion and has attracted. 
many followers who have numerous relationships and ties with non- 
Muslims. To a newly converted Muslim: who has come from a different 
background or has lived in a distinct society or who has a strong tle with his 
non-Muslim family or friends from whom he does not want to be alienated, 
he may find it hard had he been asked to terminate his relationship with 
them. Had alienation been necessary, an element of anxiety for the person 
and a problem for his new society could occur. 

On a sensitive subject such as this, Islam has kept the momentum going, 
and dealt cautiously with it. Thus apart from matters related to belief itself, 
Islam has opened the way for a wide range of relationships to ease the living, 
conditions for its subjects. As to the new believer, the law has seen it more 
appropriate to make use of all the inter and the extrfamily ties and 
communications both to strengthen and to widen the sphere of conversion 
to Islam, 

‘The Prophet (peace be upon him) content with above, not only permitted 
transactions and ordinary dealings with unbelievers but allowed the 
donation of gifts to them too. A famous Hadith story in this respectis that of 
Asma whose mother had come to see her. Aone told the Prophet that her 
mother had come but was not at all interested in Islam and asked whether she 
should maintain her relationship with her mother (by donating her 
something). The Prophet's answer was ‘Yes keep your relasionship with your 


Another famous story in this respect is the story reported in the Hadith 
about the oriental cloak that the Prophet gave to Umar. The cloak was made 
of silk. As silk was forbidden for a Muslim male to wear Umar was astonished 
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and inquired, "You have given it to me though you commented about the 
cloak of ‘Aarid as you dic.’ The Prophet's reply was, "I did not give it to you 
to wear.’ Consequently, Umar, for his part, gave it ta non-believer brother 
of his in Makkah. 

A bequest being of not much difference to a gift in the eye of the law has 
to conform with the above principle to validate legactes made to non- 
Muslims, The enactment of the law of bequest accordingly facilitated the way 
for a Muslim man to marry a non-Muslim woman. Thus a husband (knowing 
his non-Muslim wife is not entitled to a share of his estate after death through 
succession) can ewsily allocate to her a share of up to one thied of his estate 
by the application of the law of bequest and vice versa, Le fora non-Muslim 
wife to bequeath t her Muslim husband. The same rule és also applicable 
in the case of a family whose members are a combination of Muslims and 
‘non-Muslims, 

Notwithstanding, the jurists’ unanimous decision not to allow a non: 
Muslim or a Muslim who renounces Islam to be assigned custody or 
guardianship would not in any way conflict with or lessen the significance 
Principle of leniency towards non-Muslims for such a rule was merely 
intended to protect youngsters from being treated maliciously to their mortal 
detriment by their alleged protectors. The jurists even regard unfit for the 
post of custody or guardianship an adult Muslim who persists in defying the 
law and community orders by living in sin or indulging in immoral or 
irregular behaviour and insists that only a trustworthy person can have 

‘or guardianship over the ward. 

The idea is to allow the child to grow up ina healthy atmosphere identical 
to thas which the child presumably would have had under his parent's roof, 
To illustrate disadvantages and injustices done to the pre-mature child, the 
judge will usually retain the right to act as a supreme and general supervisor 
‘over custodians and guardians. The court will therefore act to dismiss them 
if the judge detects any dangerous change in the mental, moral or 

state of the custodian or guardian 


THE CRITERIA OF RECIPROCITY IN THE LAW 
BETWEEN MUSLIMS AND NON-MUSLIMS 


‘The jurists of Malikis, Hanbalis and most of the Shafi'as have, since the 
formative years of the law, agreed to let a non-Muslim from a hostile country 
benefit under an operative will because of its similarity to a gift” 

Nonetheless, the jurists’ resolution to hand over a bequest to the 
benificiary of a hostile citizen (the Harbi) stops short of being absolute. The 
‘subject matter of the bequest to be permitted to a Harbi or an enemy must 
be of non-aggressive nature. While if the subject matter constitutes a potential 
threat to the Muslim community or if it consists of a dangerous material such 
as arms, ammunition or documents oF secret information, etc, the bequest 
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beomes ill ‘of in part according to the nature of its contents. 

rr arse pata between the domicile of the testator, 
whether he was in a Muslim country or not when he drew up his will. Nor 
did they introduce any restriction as to the whereabouts of the legatee at the 
tume the bequest was made. But the jurists are more absolute in allowing 
the free movement of the bequest or its value 0 an alien country. Since they 
do not demand that an alien beneficiary come in person to receive his 
‘entitlements. 

Sb crusccatch eaicone. nek anne a ean 
peace berween warring countries and the threat to a Muslim 
Cy bn So sae fc il he oe rl 
binding relation using the reciprocity of knowledge and necessary 
‘commodities thus to share equally the available fruits of peace and prosperity 
instead of belligerence and destruction. 


DIFFERENCE OF NATIONALITY 


The law has guaranteed the free movement of a gift from a citizen of one 


the Hanbalis authorize a Muslim o¢ non-Muslim of any country to benefit 
from whatever has been left to him under a will or Wagt 

‘The Saudi Courts have long abided by such a view as is seen in the case 
where the testator bequeathed the sum of SR10,000 specified 10 be used to 
build a mosque of to supply water. He specifically left his executor free to 
invest his bequest in any location inside or outside Saudi Arabia. He also. 
Instructed his executor to buy sheep and sacks of rice for distribution to the 
‘poor of his village in Hadhramawt in South Yaman.™ 

A more positive application of the above principle is illustrated in the 
case of the Wag of Zadah © 

This was brought about by Sb's application wo the King asking for 
permission to reside in the Wagf of Zadah, since he and his son were readers 
of the Quran and thus fulfilling the conditions of the dedication (Wiag/). 

The document of the Wag/ was found to contain an order of priority for 
the prospective benefictaries as such. Produce of the Wagf is to be vested 
consecutively in the children of his sons, then in the children of his daughter, 
then in the children of his sister A then in her grandchildren and finally after 
they had all died, in those readers of the Quran. 

The King, for his part, ordered the case to be presented to the court to 
enquire about the existence of any of the specific beneficiaries, The Gourt 
terminated its enquiries oaly when the lineage of those beneficiaries was 
ratified by the court of Erzerum in Turkey. The court thus ruled that the 
application of Sb was inapplicable since the existence of some beneficiaries 
had been traced and established. 
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Also in the case of 7," the Court agreed to give the heirs who were living 
in Kampuj (Indonesia), their due share from the deceased's estate. 
Nevertheless, apparently, expecting the heirs to come to Mecca and agree 
to the will of the deceased, the Court adjudged the share of those heirs 10 
be handed over by the Public Treasury (Bait al-Mal), to his executor to keep 
until they came to Saudi Arabia. 

Of course nox all kinds of estate are permitted to pass into the possession 
of an alien person. The government of Saudi Arabia, for instance, for some 
reason or other, until very recently, banned foreign nationals from acquiring 
real estate in the country, 

Although such a statute was not the reason for the decision in the above 
case, It certainly affects the courts’ decisions when the matter involves the 
conveyance of an immovable property into an alien hand even if the person 
ts the heir of a Saudi, 

‘But instead it will be ordered to be sold on the alien's behalf and the 
value donated. Application of this starute is seen in operation in the case of 
Av Bait alMat 

|B, & Saudi Arabian national died leaving A. the cousin of her father from. 
Sudan. He petitioned to the Court to be given the estate of the daughter of 
his cousin, B, which consisted of an amount of money as well as two enclosed 
yards. 


Since the deceased's extate consisted of immovable property and the 
claimant wus a foreign subject, the court ordered the money to be paid to 
him by Bait al-Mal. But as regards the immovable property, the court resolved. 
that it was to be kepe until the claimant confirmed that st was owned by the 
deceased after which it would be dealt with according to the orders 
governing the ownership of immovable property by foreigners 


THE POSITION OF THE LEGATEE BEING AN 
HEIR 


‘To make justice more accessible and to put an end to capital being 
accumulated by one group at the expense of others, Iskimic law in its swift 
move against Jahiliya’s (pre-Istamic) feudal system abolished their system of 
inheritance, which was built on the basis of personal strength and favouritism 
and operated against the weak and needy. 

At wats the law of succession in its final form that first hit that system hard, 
followed by the law of bequest with restrictions which were set to limit the 


sources of the law, one of which ts the Hadith, In one of the Hadiths of the 
Prophet there is an explicit pronouncement, viz., "No bequest in favour of 
an heir.” This is, of course, one of the most important limitations on the 
testimentary capacity of a Muslim subject 


oo 


‘The Islamic Law of Bequest _ 


Muslim jurists in general accept this Hadith as the basic rule governing 
relationships berween the testator and his inheritors. Jurists interpret the 
rule by arguing that the reason a bequest in favour of an heir cannot be 
allowed is that it would amount to giving preference to some inheritors over 
others, thus defeating the policy of the law which has allocated fixed portions: 
to each heir in the inheritance. This situation would very likely give rise (0 
disputes among related persons and lead to litigation. The Llama have 
‘varying views as regards the issue of the co-heie's assent to a bequest made 
to one of the other co-heirs. Some jurists are of the opinion that bequest to 
an heie is automatically ultra vires and thus automatically invalid, Therefore 
subsequent consent of his co-heir will have no effect at all in altering a 
bequest which is already void. 

Nevertheless, the majority of jurists disagree with the above reasoning. 
‘They maintain that so long as his testamentary disposition does not violate 
of infringe the law and provided that the heirs give their consent to the 
testaror’s action, the law in that cise upholds such a testament. 

‘The right to bequeath, therefore, is seen by the majority of jurists Nott 
constitute an infringement of the institute of bequest. They stated that any 
rivalry, animosity and viciousness which could arise from a disproportionate 
bequest to one of the heirs, will lose ground with all the inheritors having: 
given their approval. Further, by the heirs waiving their outstanding claim 


dependable reporters of the Hadub have recited it with an additional chiuse, 
‘God has given each all he deserves, therefore, no bequest to an heir unless 
‘other heirs so desire’."' 

‘This is how it was reported by the Companion Ibn Abbas. Again, ‘Unless 
heirs have consented to it, as was reported by “Ame. Shu'aib handed down, 
to his father from bis 

The above quotation of the Hadith denotes that bequest 1 an inheritor 
ts indeed not void and therefore inexecutable but merely predicated and. 

upon the required consent of the heirs. Ifthe other heirs assent 
10 a bequest to One of them or to a bequest of more than one-third of the 
estate, the former reasons concerning voidance would no longer bold good 
and the bequest as made will be valid. 

The adherence of the Saudi Courts to the majority view, which is also the 
view more preferred by the Manbulis, is clearly illustrated in the case of a 


would not forfeit her right to the bequest because it was within her night if 
she so wished to withhold her consent on the accessive portion. Therefore, 
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she would receive her full share in the estate from the two thirds and the 
shares of the other heirs, who had given their ratification would be reduced 
proportionately t meet the accessive bequest 

‘The wife who was then satisfied by the judge's explanation gave her 
consent ( the execution of the testamentary trust to the minors.” 

It is also evidence from the extract of the case above that the wife's 
objection to the bequest rested on the assumption that her husband, for 
some reason or other, might have intended to harm her by compelling her 
toabandon or to minimize her share of inheritance. Or she might have been 
induced to take such action by her objection to implied favouritism, A 
hypothetical question may be posed, 'lf she was driven by her repugnance, 


legal for him to make such a will and also that it was her right to contest or 
object and that this was a necessary condition for the execution of the will 
‘The knowledge that she had such a right might have been the main factor 
in het consent and the subsequent dismissal of the case 

It is also noteworthy that the above mentioned case shows not only the 
honest application of and the adherence to the views of the Hanbalis but it 
illustrates a significant aspect of the law. That is to say, an appropriation of 
Wagf becomes the object of the bequest. 

However, Wag/ or charity rust in law aims at prevention of alienation of 
ownership of an estate in perpetuity on behalf of the beneficiaries. If the 
Wagf as such becomes the subject matter of a bequest, then it should not 
exceed the one-third limit, but if it does it needs ratification by the heirs for 
the expessive part fo pass over to its beneficiaries (as we have seen in the 
above case) oF else it becomes invalid. 

It {s of cardinal importance to note that a testamentary Wagf generally 
(except for its validity to an heir) ts subject to the same restrictions as an 
ordinary testamentary disposition. The bequest of trust should not exceed 
the third even when it is made in favour of an hei. The Hanbalis are of the 
‘opinion that Wag, as such, does not necessarily require the stated consent 
of the other heirs. It was Ibn Hanbal’s stated view that ‘It is valid for a testator 
‘on his death-bed to bequeath his third on trust to his heirs’ coupled with his 
answer to the question as to whether he agreed with the principle of there 
being no bequest to an heir, In answer, he agreed that the Wagf was 
distinguished from bequest for the former was not to be sold, inherited or 
to become the subject af absolute ownership of the inheritors. All kinds of 
consent which were required, as we shall see later, can in Hanbali law be 
obtained only after the testator’s death, 

‘The question may be raised whether itis still necessary to have the heir's 
approval where the legatee is actually the sole inheritor, Would it not be 
ridiculous to ask his consent where he himself alone stands to benefit in 
both cases, In theory this may indeed be silly but in practice it is not so. 

‘Asimple example is when a testator makes a will leaving all his estate in 
trust for his sole heir. An option, of course, ts open as usual for the heir to 


a 


The Islamic Law of Bequest 


approve such entitlement. Ifthe heir opts to go along with the wishes of his 
pniepositus his position relating w the settlement will not be ane of 
‘ownership but rather that of sole beneficiary. This means thar he does not 
actually own the estate but continually enjoys the profits of the trust. Further, 
the appropriation immediately following the setter’s death and/or after the 
consent of the heir the bequest becomes absolutely inalienable and tied 
eternally to the purpase the settler has stipulated. 

But on the other hand, a greater freedom will be vested in the heir if he 
refuses his assent to the excessive bequest for he automatically acquires full 
and absolute possession of a pwo-thirds portion of the estate, 

It could be said that the rule of option in its effect is a privileged concept 
set 10 counteract the odd impulses of the dying person who may take an 
advantage of his position to haem or blackmail his heirs. And it ts another 
means of preventing extortion from being imposed on them by the deceased 
on his death-bed, forcing them to agree to an unbalanced deal, for fear that 
he will bequeath all his estate on trust, Le. tie up his estate. This could in fact 
be one of the main reasons justifying the deference regarding ratification ull 
after the death of the deceased. 

Determination of the status of prospective heirs and legatees must, as a 
general policy of Islamic law, be postponed until the testator’s death. It is a 


childless person to his brother, the brother cannot enjoy being an heir if in 
the course of life the testator should have a child because the child will 
‘naturally displace the brother as an heir and reduce him to the status of a 
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CHAPTER IV 
FAILURE OF BEQUEST 


LEGATEE PRE-DECEASING TESTATOR 


Benefit of the legatee, in person, is a substantial objective of A/-Westye 
His survival, therefore, is vital if the bequest is to be operative at all. The 
legatee who predeceases his testator becomes by definition unworthy to 
succeed to the bequest because he cannot meet the required conditions of 
avalid bequest. 

‘The death of the beneficiary, as such, obstructs the movement of an estate 
into his (the dead person's) possession. Hence, the portion bequeathed if 
still unrevoked by the testator will fail because the person supposed 0 
benefit is found incapable of possession. The reason, however, is that Islamic 
Jaw demands the actual or at least the presumptive existence of the legatee 
a moment after the death of the testator, Thus there is no question of Islamic 
Jaw permitting representation of the legatee’s heirs in uhis matter as the 
bequest in such a case becomes immediately null and void 


UNCERTAINTY OF THE LEGATEE’S DEATH OR 
SURVIVAL 


However, if a person is missing this is not like the case above and the 
due right of inheritance to the de facto missing person must be preserved 
until either he appears or is proved dead. In the cases of 1 furists: 
dare not deprive him (the missing person) of the right to possess. For as 
Jong as his fate is not yet known, he has an equitable right to keep his title 
(though suspended pending his return, discovery or the establishment of 
his death) over his estate. 

The position of the bequeathed share which is allocated tw the missing 
person is a point of controversy amongst the Hanbali school. The jurists are 
split into (wo groups, one group maintains the idea that the estate of the 
missing person should be suspended for the span of his life which is 
considered to be the attainment of 90 years, for they say, people rarely 
exceed the age of 90 years, even during peaceful times, or be suspended for 
four years if his absence is during a period of danger 
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‘The suspension concept, prima facie, is meant to protect the estate of the 
missing person from his prospective heirs. For this reason the jurists are 
assumed to activate the maxim of He who does not give, does not take: and 
Joss goes with gain.’ Also because of the suspension imposed upon the 
movement of the missing person's estate to his heirs, we find these are 
questioning his right to inherit akernatively from ancestors who die during 
this pertod. It is, as they see it, a one way traffic ‘So they question the right 
‘of a missing petson to inherit from others while denying to others the right 
to inherit from his estate: 

Bequest according to the jurists’ analogy accords to the same argument, 
and, therefore, is inoperative, but suspended pending the return of the 
missing person or the Court's decree which determines his death. His estate, 
ultimately, is to be paid to him if he returns or to be handed over to his heirs 
if the court decrees that he has died. 

‘The other group of jurists disagreed with the former's argument and say 
that the missing person is actually entitled to whatever right is due to him 
(such as inheritance) so long as his death is not yet known to have preceded 
that of his ancestor; for, they add, we cannot possibly determine the fact of 
his death except at the expiry of the waiting period 

‘The latter view was considered as more appropriate to the former one 
and was later to become the official doctrine of the Hanabalis. In a recent 
ase the Grand Court of Makkah followed the official reasoning in preference 
to the former when in the Wagf of D! the share of M (the missing person) 
in his ancestor's wagf (trust) was kept for him pending his reappearance and 
when the Court declared his judicial death, the accumulated estate left aside 
for him was ordered to passover to his living heirs as part of his heritable 
estate” 

‘Bequest as the sister of inheritance and the wag/ by analogy, is bound to 
follow suit in the decision to allocate to the missing person whatever is due 
to him under bequest. 


HOMICIDE AS A FORFEITURE TO BEQUEST 


Itis a mater of equity not to allow a criminal to benefit from his crime. 
Muslim law in general, has thus precluded a murderer from receiving profit 
in either a testate Of intestate situation. The jurists have introduced a well 
known maxim to govern the application of the rules in the cases of homicide 
which says, ‘He who hurriedly seeks to gain undue profit is punished by 


known as Sadd al-dhara’a or the prevention of excuses? 
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‘The killing of an ancestor by his prospective heir causes the exclusion 
cof that heir from inheritance. The same principle is to be applied to deprive 
a legatce of a bequest made to, him in consequence of the killing of the 
testator. Similarly, if ¥ makes a will to X and X subsequently inflicts a monal 
wound which later causes the death of the testator Y, the legatee X will forfeit 
his right to the testament. 

‘The above rule, which is stictly enforced, is not only a deterent against 
whoever actually commits homicide against his ancestor and legator but has 


stem from their action, They are thus excluded from punishment 

‘The exclusion of infants from the relevant rule and their inability to form 
a mins ria was substantiated in the case of H and his son ‘A. ’A, a young boy, 
was accused of carrying the rifle that shot his father who died as a result of 
his fatal wound. The Chief Justice intervened to repeal a’ decision taken by 
the original judge, before whom the case was brought, because that judge 
on the grounds of the minor's confession to having been part of the cause 
‘of his father's death, hact made the minor son liable for the death of his father 
40 he ordered him 10 be excluded from his father's inheritance. In his 
evaluation of the case, the Chief Justice's naling was that the exclusion of the 
minor from inheritance is part of the conviction of that infant. Thus the Chief 
Justice decided that the minor's recall of the incident could not be witheld 
because he was under age. His exclusion, therefore, from inheritance would 
be suspended until he reached the age of puberty. Then and only then, he 
added, if the minor confirmed what he had said, his word was to be taken 
as & basis to his exclusion otherwise it would nos.* 

I As aparent, from the case above, that the Chief Justice adhered to the 
Hanbali doctrines on legal age by re-emphasising the amainment of puberty 
«as one of the factors determining the responsibility of a person for his wrong 
actions, 

Contrary to most jurists the Hanabalis validate a will in favour of the 


afterwards by the one who received that injury. They base their ruling on 
the grounds that bequest after the wound would be initiated by a person 
capable of exercising the right to bequeath to a legally capable recipient. 
Thus even if death follows it will nee deprive the legatee of receiving such 
as bequest since the injury which caused death actually preceded the making. 
of the bequest. Moreover, a legatee in such 3 case will not be accused of 
remeditation, 


76 











Failure of Bequest 


4 persuasive element in deciding the validity of the bequest. The case of ALM 
and Ibn D* shows these principles in operation. bn D, a good-hearted man 
and a friend of the family, offered Al'H his hospitality during the ritual month 
‘of Ramadan in the Holy City of Makkah. On their way the car turned over 
and the guest had his leg broken. Before he died a judge came to visit him 
in the hospital, recorded and validated his condonation and wish to release 
Ibn D from the responsibility of the accident 

Contemporary lawyers in their commentaries on the modern laws accept 
the Hanbalt reasoning as more adequate and nearer to equity and justice, 
For instance the Hanbali approach in respect of homicide was accepted as 
@ means of excluding a participant in homicide from becoming an heir or a 
legatee, by the Egyptian law of 1946 AD” 

The former view was held to assimilate an opinion voiced by the 
Hanbalis, that "If a person who has received an aceidental injury condones 
tnd relieves from liability the one who inflicted that injury, the due amount 
of money which was supposed to be paid to him or the value, will be counted 
‘against the disposable one third to resemble donation made during a fatal 
illness. 

‘The Hanballs, in general, set as impediment to inheritance and bequest 
all kinds of homicide whether they be deliberate, quasideliberate or 


compensation 
expiation from the criminal, that {s to say, the setting free of a slave (if there 
are any) oF fasting continuously for wo months. 

Legal practice in Saudi Arabia recognizes the causation which was first 


‘oF injury of the passenger, That is, of course, if he was in charge of the vehicle 
at the time of the accident. The same responsibility will be established against 
a.person who was found to cause such an accident t0 

‘The case of ¥'«" A/Sb and M, provides us in their respect with sufficient 
{Mlustration. The judge of the Grand Court of Makkah decreed that the actions 
of the two drivers (in a crash), ALS and M, the defendants, were the cause 
‘of death of the two brothers who were passengers, and therefore the case 
was classified as homicide. The two drivers were ordered to pay blood- 
‘money to the petitioner ¥ for his dead brothers, However, as one of the (wo 
drivers was found to bear more reponsibility for the accident he was ordered 
fo pay a greater part of the total compensation.” 


ACCEPTANCE OF BEQUEST 


Unlike the heir in inheritance, the legatee must show by action of verbal 
means some sign of enthusiasm and the willingness to comply with the will 
of the testator. The difference between succession and a bequest is 
Substantial in that heredity in succession is natural and binding, Nonetheless, 
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acceptance of a bequest on the other hand is far from obligatory; it confers 
an undue and utterly new  proprietory right on the  legatee. 


‘we find this principle is generally accepted. 


When acceptance is required 


Unless a bequest is a contingent one, that is to say, was assigned to 
become operative at a particular time or at the occurrence of an event after 
the death of the testator, Hanbali jurists agree that acceptance will be 
ineffective unless it is made after the testator’s death. Thus if a legatee should 
reject a will during the bequeather’s lifetime, he will not be precluded from 
accepting it after the death of the testator. 

Similarly, if the legatee should accept a will while the testator is alive he 
will gain nothing from such a bequest without the repetition of that 
accepuince after the death of the testator for bequest is operative only from, 
death Hence, no prior acceptance or renunciation, unless repeated 
afterwards, will be acceptable. The reason for this is that the main body of 
the Hanbali jurists liken a bequest to other contracts which necessitate 
acceptance. Alienation by contract will not be deemed to have been 
accomplished unless the other party to the contract has shown his 
willingness through the usual means of ratification. 

Such a rule has its roots in the jurists belief that acceptance is an 
inseparable part of the cause, Le. there must be an accepeance of the contract 
of the bequest without which execution of bequest cannot and will not ake 
place. Or to use the juristic term, execution can never precede the cause. 
One of the strongest advocates of the above tendency is tbn Qudama, who. 
says ‘Acceptance must either be a condition of a part of the cause (bequest, 
for instance), which in neither case can precede cither its cause or its 
‘condition 


NO FORMATS ARE REQUIRED 


AS isageneral phenomenon of testamentary law, no formats are required 
to subscribe to the legality of the bequest. Thus an informal sign or 
declaration (which indicates the legatee’s desire to give his consent 19 the 
orders of the testator), is sufficient for the bequest 10 be operative. 
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THE LEGATEE’S RENUNCIATION OF THE WILL 


If after his knowledge of the will the legatee eventually rejects the will 
made in his favour, the will then reverts to the heirs as the consent of the 
Parties to any contract has always been regarded in law to be of vital 
importance to its validity. Another juristic principle states "No estate is to pass 
Into someone's possession without his consent These principles affirm the 
right of everyone to refuse the possession of an article which he thinks 
harmful or unwise to accept 

Succession is an exceptional case and the above principle cannot be 
extended to bring inheritance within its scope. This is because obligation in 
inheritance is imposed by the one who acquires the power, God, The 
Legislator Himself, and none else can claim such privilege or authority 
Accordingly, the testator will have no authority to confer the ownership of 
the bequeathed object into the legatce’s possession 

The legatce, therefore, will be said to enjoy complete freedom to 
renounce any bequest made in his favour, Many reasons have been put 
forward to justify and demonstrate the importance or the power to reject a 
bequest, one of which is that the bequest itself might be financially harmful 
to the legate rather than beneficial. An example is the bequest of an old or 
a sick animal and so forth which incurs loss or trouble to the legate. If this 
bequest were to pass into the legatee’s possession without his consent, it 
would be very costly for him. Also morally he would have been denied the 
right 10 defend his interests. Thus, the legatee’s right, according to the law 
‘of equity, to stop infectious disease spreading from the bequeathed animal 
to his own animals is of utmost importance. 

But fortunately for law abiding people, the law which gives a person the 
right to defend himself against anackers by all means necessary makes 
available the means to reject a harmful bequest 

In the same way there is the possibility that the legatee may reproach the 
testator for the favour done to him beciuse he resents the feeling of 
obligation imposed. However, it is only human nature that not many people 
would like t put themselves in a such a position of their own accord. The 
power fo renounce a bequest, which has been vested in the legatce by the 
application of this principle, will ultimately help him get out of such a 
precarious and embarrassing situation. 


THE LEGATEE WHO REFUSES TO ACCEPT OR 
RENOUNCE 


The possession of an article bequeathed must not be left undetermined 
fora longtime. The legatee is deemed to acquire the object by his acceptance 
‘or release it to revert back to the absolute possession of the testator’s heirs 
by his renunciation of the bequest 
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Nonetheless, if in the meantime the legatce refuses to accept the bequest 
or to renounce it, the law, through the office of the judge, will have to step 
in and order him to choose either way. But if after the Court's order the 
legatee sticks adamantly to his refusal to comply even with the Court's order, 
the judge will then act on the assumption of the legatee’s renunciation. So, 
he, therefore, orders the article bequeathed to be allocated to those entitled 
to inherit from the testator 


THE DEATH OF THE LEGATEE PRIOR TO HIS 
ACCEPTANCE OR RENUNCIATION 


If after the death of the testator and prior to his exercising the option of 
acceptance or renunciation, the legate dies, the preferred doctrine of the 
Hanball school holds that the right to accept or renounce does not lapse. It 
simply passes to the legatee’s own heirs to exercise the outstanding option 


‘on behalf of their praepositus (the legate). 

‘The jurists’ opinion in the above case resembles their views in the cases 
of a pre-emption sale, and the calloption (bier al-nadd), or in another 
word, the right of an optional sale where the operation of such a sale is 
deferred to a later time by stipulation. In both pre-emption and call-option 
the right does not cease but is vested in the deceased's inheritors. A Hadith 
‘on this subject states ‘An estate or a right left by a deceased shail belong to 
his inheritors’."" The rule to transfer the option of a bequest to the legatce's 
heirs, the jurists say, was also derived fram the above Hadith, 


OWNERSHIP BETWEEN THE TESTATOR'S 
DEATH AND THE ACCEPTANCE OF THE 
LEGATEE 


Aailure of Bequest 


Position as successors to the testator which Was established by inheritance 
and also by the Hadith ascribed to the Prophet (peace be upon him), viz ‘An 
estaleoraright which is left bythe deceased isallocatedtohisheirs.’Afterall,the 
ownership of the subject matter bequeathed to the legate cannot be taken for 
granted but only after his her accepeance which mayor may not be obtained 

‘The majority claim that all Muslim jurists have unanimously resolved that 
acceptance need not be obtained immediately after the testator’s death but 
‘could take some time. This rule influenced their dismissal of the idea of the 
bequeathed estate being left with no owner and their acceptance that it 
should pass over to the heirs pending acceptance or renunciation of it by 
the legate, The same group of jurists have also, by analogy, reinforced their 
argument further by comparing bequest to the insolvent estate in that, as the 
insolvent estate passes to the heirs, so should property which is partly 
bequeathed, especially, they say, since the jurists have stated that a bequest 
cannot have priority over debt with its paramount and binding claim. 

To demonstrate the kind of support the majority of Hanbali jurists have 
relied upon, we quote the words of Ibn Qucama, who stated their position 
in response to the arguments brought by the first suggestion, (which he 
himself said was a strong possibility.) He says that, ‘Ownership of the 
deceated’s estate is transferred to the heirs as a mater of natural course 
unless it is prevented by a legal ban.’ He added that the verse, ‘(inheritance 
is given), after a property bequeathed or debt’ referred to an accepted 
bequest. Hence, prior to acceptance by the legatee, the estate's ownership 
belongs to the heirs. And from the verse ‘So to you a quarter after lepacy’ 
means that this was fixed and settled and could not be changed by doubttul 
‘ownership. So, debt does not hinder the ascertaining of ownership over the 
estate left by the deceased which in character is more secure than a legacy.’ 

‘The Counts’ invocation of the above rule is apparent in the case brought 
before the Court of Jedda where the judge ordered the debtor to hand over 
‘one third of the debt to the legatee after the legatee had given his acceptance 
‘ofthe legacy.” 


THE TIME ESTATE AND INCOME PASSES TO 
THE LEGATEE 


Though the jurists opinions varied from one group to another, their 
differences have never been pointless or merely a waste of ime. The result 
of the jurists’ arguments in respect of, the previous point, for instance, is 
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highly beneficial. It opens a variety of alternatives before the students and 
new lawyers in particular, giving them a chance to examine and to choose 
from the different views what they consider a more equitable solution and 
more suited to their present needs. Such variations and benefit will help 
maintain the credibility of the jurists’ saying ‘Divergence of opinions is a 
mercy’ which means, we all reach the same conclusion in the end even 
though we come to it by different approaches and thus it can only be 
described as a healthy sign within both the law and among scholars. 

‘Thus in trying to discuss the time at which an estate as well as income or 
produce will pass into the ownership of the legate, we find that controversy 
Previously mentioned about ownership had a wider and more varied pattern 
of argument. 

A|urist may sometimes persist in following his distinctive way of thinking 
to the end to form a parallel line with others, While on other occasions the 
jurist may keep to his original line but end up entangled with other points 
‘of view. For instance, i( a person should bequeath a house, a garden or an 
animal and if any of these objects (after the death of the testator and prior 
to the acceptance of the legatee) should produce a profit or income, the new 
income will thus be subject to the aforementioned wide ranging controversy: 
which can be summarised as follows. 

First, the majority of jurists pursued a distinguished line of thinking and 
maintained it throughout. Their doctrine is thar the deceased's estate, 
whatever it may be, is allocated to his successors. Thus all advantages or 
profits arising therefrom must appertain to the heirs as accessories to their 


at it, which is, as we said before, a healthy sign and of much benefit to students 
of law. For if it was not for the great variety of views, they would not be able 


bequeathed is allocated to the natural successors of the testator. This group 
also maintained the alternative, that is to say the ownership of the article 
bequeathed remains attached in some way of other to the deceased. 

; however, has crept into this group in respect of the matter of 
income (which is the product of the bequeathed subject matter). Here 
‘opinion divided into two. Some believe that on the legatee's acceptance, both 
the corpus and the income should pass over to the legatee because the 
Jegatee takes over directly from the testator. 


deceased's ownership, the product prior to acceptance belongs to the heirs,” 
and as a supporting argument he revived the reasoning of the majority, Le, 
‘Ownership of the legatee does not precede his acceptance. Thus, the 
disposable third (the subject matter of bequest), will not be increased,” 
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AbMirdawi, in his critical evaluation of the stand taken by Al-Qadi, 
disputed the above reasoning. He reitersted that, "Mf we say that the 
suspended bequest is to remain in the deceased's possession, the profit and 
income from it will then serve to increase the whole estate left by the 
Pracpositus, (and not only the estate inherited by heirs). This, therefore, 
helps to increase the third (the bequeathable third), 

An example clearly demonstrating all the above varied views of the jurists 
is that of a testator who leaves his house (the only property he owns) as a 
bequest fo Ali, Between the ime of the death of the testator and the 
acceptance of All, the house ts let for £300 and the real value of the house 
4s, say, £9,000, In the meantime the heirs use their right to dispute such an 
excessive will so leaving the legate with only one third of the house. Thus, 
according to the majority doctrine as well as Al-Qadi, none of the revenue 
(the rent of the house) will ever pass to the legate: while the author of A/: 
Mubarrar in one of his two views and also Ibn Rajab considered the revenue 
to be exclusively the property of the legate, the heirs being entitled to none 
of it 

‘The 4.300 revenue, therefore, according to the former opinion goes 10 
the heirs, and to the legatee according to the latter. But there is still a third 
opinion voiced on this matter which prefers to divide the whole (the house's 
value and its income) between the heirs and the legatce 

Sul! a fourth opinion was described as a possibility. It is regarded as the 
second version of Al-Qadi who says ‘If by the legatee’s acceptance we 
acknowledge that the possession of the bequest is the legatee’s from the time 
of death, then possession of the income in addition to the corpus is 
‘established only when the corpus and the income (the rent, for instance) 
are both contained in the disposable third or can be extruded from the 
disposable third. Otherwise the excess amount over the third will then be 
reckoned (0 pass to the heirs."'* 

‘The practice of Saudi Courts seems to sustain the opinion adopted by 
the majority of the Hanbalt jurists. A demonstration of this tendency is the 
case of the daughters of J, B and Kb w: the executorix'” which was presented. 
before the Grand Court of Makkah. The record of the case tells that the wo 
daughters 8 and Xb had alleged that their father had received on their behalf 
an annual gift from the King. In the process of the case, it was proved that 
the father acknowledged receiving such a gift in front of competent 
‘witnesses, The payment of that claim from the estate of the praepositus (their 
father), was, therefore, ordered. But since most of his estate had already been 


and some rents.” In his judgement, the judge. on this point, responded by 
pronouncing that the rent as such is not to be regarded as a revenue of the 
deceased's estate but rather the revenue of the heirs’ property. Thus, he 
added, the daughters’ claim must be satisfied from the house which 
remained undivided in the hands of the executorix. The judge also added 
that he would not object to a compromise between the guardian of the two 
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minor daughters and the eXeoutorix being worked out to settle the claim 
‘out of the income rather than the corpus which would then be left as before 
(beridatable object). 

‘This is clearly an application of the majority view and also to a certain 
extent an application of the principle which states that all incomes of bequest 
between the time of death and the acceptance of the legate belong to the 
testator’s heirs." 


EVALUATION OF THE DISPOSABLE THIRD 
AGAINST THE ENTIRE ESTATE 


Controversy has never developed about the time when evaluation in 
regard to the subject matter of bequest shoud take place. As distinct from 
that of ownership, the opinions of all Ulama are united in singling out the 
time of the testator’s death and not the time of acceptance as the time the 
real value of the bequest should be assexsed and considered, This therefore 
prevents any foreseeable conflict about its value artsing in the case where 
the legatee delays his acceptance of the object. 

Another point similar in nature ts the aim of the legistator to protect both 
the legatee and the heirs against sudden and unpredictable fluctuation of 
prices in respect of the bequeathed object. Such fluctuation cannot cause 
dispute if the moment of death is the time when the bequest becomes 
operative, Evaluation is also useful when we consider the revenue of the 
bequest. 


FROM WHOM ACCEPTANCE IS REQUIRED 


Of course nox all beneficiaries are obliged to accept or renounce a 
bequest. The individual beneficiaries whose number can be counted without 


No intermediaries were proposed by the old jurists. Nonetheless in 
Contrast to the above, some of the new legislation gives the administrators 
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(who look after the foundations’ interests) the right to accept any bequest 
made to them on behalf of those foundations. At the same time they attach 
considerable importance to this acceptance without which a bequest to such 
foundations becomes legally inoperative. 

Contrary to the above the Saudi Courts have adhered to the juristic view. 
They, as far as the institutions are concemed, have never demanded 
‘cceptance from anyone on their behalf. Any disposition becomes binding. 
the moment it is made.'” This is exemplified in the case of 5," who 
acknowledged that his grandfather had made a Wagf of his house to the 
Mosque that he had dedicated earlier 

‘The response of the court of Makkah to this was that it carried out a 
thorough investigation into the case and as soon as it determined the validity 
of 5's acknowledgement, it informed the department of the Auaf (plural 
Wagf) that the house in question was held to be in Wagf and public Wagf 
was to seek the issue of an official document from the court and sue the 
Person who had assumed ownership of the property concerned. 

‘The reason why jurists insist on acceptance as a condition for ownership 
‘ofa legacy for individuals, while utterly ignoring it for institutes, is the jurists’ 
opinion that bequest has two fundamental features. First is its similarity (0 a 
gift (which voluntarily conveys the estate to the other party, no substitution 
being anticipated). Secondly, the bequest on the other hand is like 
inheritance (which due to succession has to be conveyed to the heirs after 
the death of their ancestor). Thus, if one considers its similarity to a gift, a 

_ bequest needs acceptance, whereas if we compare it to inheritance the 
bequest need not be accepted as the transfer of estate becomes automatic, 
Accordingly the jurists say that because the bequest’s similarity to both a gift 
and inheritance, acceptance must be stipulated whenever possible In the 
case of impossibility, acceptance becomes out of the question and bequest 
therefore becomes operative immediately after the testator’s death." 


THE IRREVOCABILITY OF ACCEPTANCE AND 
_ RENUNCIATION 


Jurists are inclined to give immediate effect to the legatee’s acceptance 
‘of renunciation of bequests. Thus the legatee's action in this matter cannot 
be withdrawn and becomes ultimately irrevocable because, by the legatee’s 
renunciation (after the death of the testator), we recognize that the legatee 
has dropped his claim to something he otherwise had the right to acquire 
had he wanted to. So no claim to the will should be brought afterwards by 





becomes an integral part of the legatee’s estate. Hence, should the legatee 
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after acceptance wish to relinquish the object bequeathed to him and assign 
it to someone else, he has to follow the legal procedures used for a primary 
sift (with offer and acceptance 


THE CAPACITY OF AN INFANT OR PERSON OF 
DISORDERED MIND TO ACCEPT OR 
RENOUNCE 


‘The capacity to buy and sell by a child or a lunatic ts regulated by the 


Property, Also, to acquire property donated or bequeathed to them, such a 
gratuitous act will be governed by a new factor which concentrates on their 
Pp “The state of incompetence of the infant, the minor or the person 
who by reason of mental incapacity is unfit caused jurists and Qadis 1 
consider the imposition of the principle of interdiction upon thase persons 
and the like. Further, the jurists introduced the office of guardianship; ie a 
mature person was to act as a guardian to take care of an interdicted person, 
both in person and look after his interests, part of which is the 
oF renunciation of a bequest, which can be made by the guardian, on behalf 
of bis ward. 

As to the question of prosperity, the guardian has to observe strictly the 


Hf, for instance, the object bequeathed constitutes a loss in any Way 10 the 
ward, the guardian is then obliged to utilize the new criteria the jurists have 
made available (as an alternative), to make his job easier through weighing 
Joss against gain. Ifthe loss then outweighs the gain to the ward, the guardian 
‘must reject it but if, on the other hand, gain is found to be more than loss, 
the guardian must accept. The law, otherwise, will be bound to intervene t 
condemn and reverse the decision taken by the guardian as being an ultra 
vires act and therefore, illegal, because such an act disregards the child's 
Interests and prosperity?” 

However, the illegality in the above ease seems to have been disputed 
Analternative rule in such a case has been ascribed to the jurist Ibn Nastillah, 
in his book Al Hawash. He is reported to have ruled out the illegality of the 
‘auardian’s act which was based on the allegation of the guardian's disregard 
to the interests of his ward He instead holds the guardian liable to 
compensate for the loss the ward has suffered through the guardian's 
accepiance oF renunciation of the bequest 

Finally, the rule that gives the guardian the right to accept or reject a 
bequest on behalf of his ward does not conflict with the other rule allowing, 
the ward, the prodigal, the lunatic or an infiem person to accept a bequest 
and gifts which appear to be in their favour, or even to accept a trivial thing 
with slight loss without the knowledge of the guardian because of the 
insignificance attached to the object concerned. 
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SUCCESSION TO THE WILAYA OR 
GUARDIANSHIP 


‘To practise guardianship over an infant or a lunatic, one has to acquire 
the status of a legal guardian either by natural means, such as being the father, 
‘Of one must get an order of appointment in a way acceptable to legal circles, 
Le. the assignment of a guardian has to be obtained from the will of the father, 
at his death or before, of the assignee must obtain the order of assignment 
from the court, 

‘The grandfather will not according to the Hanbali doctrine be allowed 
to enjoy the office vacated by the father, The Hanbali jurists regard the 
grandfather as being in a position inferior to that of the father and his 
executor and rather to be in.a position equal to that occupied by the brother. 
The Hanbali’s explanation of their stand is that both the grandfather and the 
brother are not directly related to the ward but through the mediary of the 
ward's father. The credibility of the grandfather is thus decreased 
considerably by such comparison which Giuses him to forfeit the night of 
succession to the wiley or guardianship and vests it instead in the court to 
search for atrustworthy person to take over the ward's interests and care. 

‘The transfer of the office of guardian after the father to the court will not 
prejudice the grandfather's right to be chosen by the judge provided thar the 
Judge finds he is still competent and suitable in every way to succeed to the 
position of guardian and look after the interests of his ward. Otherwise, in 
practide, the trend in the courts of Saudi Arabia is to appoint a relative with 
whom the ward feels secure. This person is aften the mother, the brother, 
an uncle oF a cousin, 


PROPERTY THAT CAN BE BEQUEATHED 


In order for a bequest to be effective a number of conditions which the 
jurists have related to the subject matter of bequest must be satisfied, 
otherwise failure of such a bequest will be inevitable. Such conditions are 
discussed in the following: 


1, Ithas to be a mal, (property) 


‘The word mal, in its proper sense, has been designed to mean whatever 
can be possessed, Le. paper-money, coins, gold and silver, animals, minerals, 
land, plants, houses, ete: But the application of the technical sense of the 
term used in the jurisprudence would limit its use and boundaries from 
generality to only what is considered beneficial in the eye of the Shari'a 

‘According to the legal definition the use of the term mal is limited and 
linked only to benefit. This will automatically lead us to the belief that there 
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exist ewo types of property, beneficial and non-beneficial, both of which will 
be discussed in the following. 

Beneficial property: OF what the jurists call Malan mutagawwem, 
includes everything that the Shara regards as useful to mankind. Or in other 
words, everything that the Shanta has aot spoken of as useless, harmful or 
forbidden. 


‘The beneficial type of property ts thus the only property that the Ulama 
have recognized as disposable. They also admitted as property things that 
can be valued as equivalent to property such as the service of animals etc. 
Accordingly, all property of a similar nature can be disposed of by testators 
in their testaments and will eventually be allocated to the legatces. 

The non-beneficial property is called Malun ghaina mutaqauwam. 
Although the non-beneficial property can be included under the proper 
meaning of the word mal. or propery to be disposable in the same manner 
as other properties, the juristic definition of mal has deprived such materials 
and objects of a non-beneficial nature from becoming disposable, valued or 
ever to be offered of accepted under the Sharia. 

Alcobol, pigs or animals that have died naturally” are not thus considered 
‘mal, in the Shar‘a sense, So we can say that these three types or objects are 
‘not worthy at all of becoming the subject of bequest. 

‘Notwithstanding, the law generally treats dogs as objects without value 
but because of the valuable services they can render mankind in many ways, 
an exception was made and they were given a special status in law which 


2. Attribution of ownership of bequests 


In order to make a lawful testamentary disposition, the testator must 
attribute the ownership of the object he wants to convey under bequest 10 
himself personally. That is to say, My law books are 10 be given to the central 


‘Without exception, all the Hanbali jurists are of the same opinion; that is 
they reject the legality of a bequest where the ownership of the subject matter 
Is ascribed to someone else other than the testator. For example, ‘I bequeath 
the mansion of Xto the disabled people’ or ‘I leave the use of Ahmad!’ car 

i. 
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The jurists also invalidate the above bequest even ifthe mansion and the 

car subsequently come into the testator’s possession. The illegality of such 

an act stems from what the jurist A-Bahuti calls The corruption and the 
invalidity of the format. 


3. The existence of the object bequeathed 


Only a very precise and elaborate description of an object will the jurists 
accept as proof of the existence of the object at the time of bequest, such as 
"My White house at such and such road and city.’ Nonetheless, unlike the 
recipient's existence at the time the bequest was made, the object’s existence 
48: no condlition to the validity of the bequest. Thus, if the testator bequeaths 
something, let us say, ‘One of my horses’, the bequest is legal. In such a case 
the subject matter of the bequest can be subject to a subsequent change of 
hands because the bequest is not actually tied to a particular horse yet the 
bequest remains valid. 

Jurists, as a way of satisfying the instructions of the deceased, state that 


With a fixed sum of money oF a portion of his remaining estate, something, 
say a house, to be given to a legatee or to be made Wagf on his behalf. 
Mlustration of this is found in the following case 

‘The testatrix had committed a third of what she would inherit from her 
dead husband's estate as Wayf. She instructed her executor to buy a house 
to be dedicated to the glory of God from the bequeathed third and wke an 
Adbty (an annual immolation of slaughtering one sheep to the glory of God 
which would then wholly or partially, be distributed among the poor)” 

It is also vital at this point to refer to the will where no object is specified 
or where the portion is unspecified. For instance, "A quarter of his estate’ or 
"The same share as his daughter receives in her inheritance.’ 

In the abave two cases a tendency shown by the law is to hold them 
‘operative. Thus the law makes chargeable any estate owned by the testator 
not only prior to his death but even that which comes into his possession 
after death. 


However, from what we have said above, we can deduce in this respect 
that the insistence on an object being in the testator's possession at the time 
that the bequest was made becomes entirely irrelevant because it could 
reduce the bequeathable share to a point below the fixed third. 


4, The usufructory bequest 
One of the prime reasons that has prevented the Hanbali jurists from 
stipulating the existence of the article bequeathed (at or shordy after the 
testator's death) is thar had they insisted upon it, they could have contravened 
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their analogical principles which permit the noo-existent article to be 
included in a legacy. 

Other than those aforementioned is the principle which legalises a 
potential service, a product of an income to be bequeathed. The legacy, for 
instance, of a goat's milk, its wool or the tenancy of land, a house, a car or 
the services of an animal or a farm's product though uncenain would, in the 
belief of most jurists, refer to periodically renewable 

A legacy of this nature, or usufructory legacy, in the meantime, will lapse 
if in the future the product or income cease to exist, Le. the milk, for instance, 
ceases 10 flow or the animal dies of the plants or the ground cease to produce 
crops of the house becomes ruined. 

‘The same result follows ar the expiry of a period of time set by the testator 
aay a final date at which his bequest is to come to an end. The termination 
of the bequest is to occur if an ox, for instance, whose service was 
bequeathed, dies. Should an indictable offence causing the ox’s death be 
proved later, costs will then be payed at the choice of Al-Kashsbaf, (0 the 
tesuator’s heirs with nothing (© the usufructory legatee. The plea in such a 
case is that the rights of the legatee in the ox are tied to the usufruct and not 
tothe corpus” 

However, as the indictable offence conceming the bequest and incurring 
compensation has become a disputable matter berween jurists, we find that 
the Kastshay in the view it has adopted followed the reasoning of ALigha’, 
which is contrary to views held earlier by (wo of the most influential jurists 
in the Hanbali school, The first of these, the editor of the Big Commentary 
gave the above views as one of two possibilities.”* The second, the editor of 
Abmughni, came tw believe strongly that compensation should be given to 
the legate. The reason, he maintained, is that every right which is attached 
to the corpus must preserve ies link with the replacement so long as the 
bequest is still operative” 


THE METHOD TO EVALUATE USUFRUCT 
AGAINST THE ESTATE 


‘The first of the two methods is to evaluate the corpus (together) with its 
usufruct and then to compare the appraised amount against the value of the 


object 

third the bequest will then be immediately operative. But if it is found to 
exceed the amount of the disposable third, the bequest will be operative 
only within the limits of the one third and will be suspended for the excessive 
part upon the assent of the deceased's heirs. Such a scheme is applicable in 
all cases whether the period of the usufructory legacy is limited or perpetual. 

The second method speaks of rwo distinct schemes to be adopted when 
90 





Failure of Bequest 


aan estimation of the usufruct bequeathed is to be worked out In this scheme 
two different objects are to be reckoned with separately, Le. the corpus and 
the usufruct 

The duration of the usufructory legacy was a major factor which helped 
to bring about the distinction between the two schemes. Perpetuity of the 
bequest, for instance, suggests the solution adopted in the first method 
should be applied here too. But should the duration of time be mentioned 
in the bequest, then the above solution will be repudiated as inapplicable 
‘Thus, the jurists’ view is that both the corpus and its usufruct should have 
Separate treatment 

The Scheme forced us to appraise firstly the value of the 
corpus bequeathed with its usufruct and then to appraise the same corpus 
‘without its usufruct. Thus, whenever we get both appraisals established, we 
move to the second stage where we compare the fo appraisals with each 
other, The difference we get will be the value of the usufruct alone which is 
later to be deducted from the disposable third. Here is an example to clarify 
all this. When a testator bequeathes the milk of his cow for a year to Ali, the 
milk will be our main concen Thus in order to take it out of the 
bequeathable third the value of the milk has to be known. The process of 
evaluation must not be worked out without reference to the value of the cow 
itself: Accordingly the evaluation scheme will be done in three stages. The 
first stage is to find out the actual value of the cow itself including, of course, 
the milk. The second stage is to evaluate the cow as ordinary and a non: 
producer of milk. Then the third and final stage in this process is the 
comparison between the two appraisals, The result of the comparison is 
deemed to be equivalent to the value of the bequeathed milk which will 
‘eventually be deducted from the disposable third. Had the bequest been 
that of a house, a farm, trees, etc, it would have been dealt with in the same 
manner as above. 

The two methods of evaluation we have demonstrated created 


__ divergence of opinion between the old Hanbalt jurists and the latter jurists 


of the same school. On one hand, the editors of the two main works, the 
Al-muntabe and Abiqna’ both supported the application of the first method, 
they insisted that the value of the object bequeathed together with its usufruct 


in, without emphasis, and described itand presented itas ‘the correct 
view’.”” His opinion formed the core of the later method in law circles. It 
was also as seen in the commentary of the Muntaba in contradiction to what 
Rive aientabe tcl hed sdopeed thos allowing the possibilty of:s secood 
Seas Gosesion of extencs shoves how ac: bese Fisobube could, fo 
certain extent, move freely throughout the various views and contribute in 
the development of law by drawing their own conclusions free from the 
influence of the old jurists and sometimes even from the immediate 
authority. 
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CHAPTER V 
INTERPRETATION OF BEQUESTS 


‘The question of interpretation of a will is as important as the bequest 
itself in as much as the effectiveness and execution of the bequest depends 
of it The intention of the testator as laid down in the will is the pivot upon 
which interpretation is usually centred. It is obvious that the subject of 
toterprettion are the words and phrases therein. However, failing this, every 
other effort will be exerted to reach @ suitable interpretation by all other 
means, The application of extrinsic evidence (ie the surrounding 
Circumstances affecting the testitor or the concommuttant circumstances of 


lamer because it is considered an inseparable part of the text. After all, it ts 
in the nature of things that the testator's words should not be altered but be 
allowed to be self-explanatory before outside help is applied for. The 
extrinsic evidence therefore, will be a subordinate factor so it will not be 
resorted 10 unless all avenues for interpretation of the bequest without it 
_ have been exhausted. Amention must therefore be given first to the terms of 
the bequest as follows. 


THE MEANING OF WORDS AND PHRASES 


The jurists’ attitude to the interpretation of wills is to observe as stricly 
as possible the intended meaning of the terms used by the testator. Further, 
they try not to abandon such a course unless an insoluble contradiction 
"appears, for the jurists realise that the testator may have made his bequest 
from a motive which is unknown to them. Thus in the absence of certain 


where the jurists themselves think it necessary 
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THE OPERATION OF CONTEXTS TO INFER A 
TESTACY 


When the testator uses terms that do not plainly show his intention to 
dispose of by testament, such as ‘give’ or ‘his is a giftto him’ or "I make over 
fo him such and such’ or 'I make or confer the possession of such and such 
to him’ etc. the law will not regard such statements as effective in the testacy 
sense, The recognition of those terms to relevant effect depends entirely 
upon the existence of contexts in the same instrument or passage to defer 
the disposition till after death, ic. after I have vanished from the face of the 
earth or after my death and so forty’ 


THE INTERPRETATION OF CERTAIN 
AMBIGUOUS WORDS WHERE NO HARM 
OCCURS BUT ONLY PROFIT IS ACHIEVED 


‘The jurists, in certain circumstances, in their interpretation of the bequest 
may depart from the obvious meaning of the word used by the testator in 
preference for a rather more obscure synonym. That is simply because if 
such orders were carried out precisely, they would contravene the Islamic 
principles and their main purpose of ownership. Sull the jurists will not 
abandon the obvious or intended meaning unless there is a possible 
ambiguity with a common element connecting the two meanings. A good 
example of this is the testator who orders the executor to bury his estate or 
to burn SR 20,000. Obviously, if these orders were to be followed precisely, 
the consequence of such orders would be grave and certainly harmful both 
to the testator’s hopes for religious deeds in after-life and also to his family 
and to society as a whole. 

‘The jurists’ tendency in an apparently foolish will such as this is to act 
swiftly fo re-interpret and direct the will in a more meaningful and profitable 
way. The jurists favoured approach to apply the terms of the will as strictly 
as possible ts still adhered to. For instance, in their attempt to remove the 
harm from the former bequest, the jurists opted to overlook the approximate 
meaning in favour of a comprehensible and rather anticipatory one which 
is also covered by the general meaning of the word (bury). Thus, burying: 
of the estate will be implemented but in a benefictal way, Le. to hire labourers 
or to buy grave clothes for the poor, it will be extended to digging graves 
for the people's use! 

For the other example (the lamer), The burning of the sum of money’, 
the jurists’ solution is to spend that sum on buying incense to burn in 
Mosques or as suggested by Al-Buluti to buy oil for lighting mosques? 

The above tendency can be said to have succeeded as the jurists hoped 
in encountering what seems prima facie to cause such wills to be invalid and 
is helping to consolidate and develop the already established law, 
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CONSIDERATION IS PAID TO THE UTILITY OF 
THE OBJECT BEQUEATHED 


If an indeterminate word is introduced into the will, the word shall 
remain general, The jurists have yet another consideration to introduce; 
when does a bequest constitute a harmful disposition and hence when 
should a limitation of option be brought about by the general term, That is 
to say, the usefulness of utility of the object is to be singled out amongst 
other things in the general sense. For instance, the bequest of 'A case to 
Salim’. ff so many cases were left by the testator, say, a bookcase, a suitcase, 
4 brief-case and a violin-case, without reference to the purpose it should 
serve, the will can be ambiguous. Nevertheless, as the law makes inoperative 
a will motivated t promote illegal preoccupation Mt may not permit the 
violin case to become the will’'s subject matter, But for other cases a 
surveillance is to be conducted to know if the testator in the context of his 
word of phrase or by the surrounding circumstances has disclosed a 
particular function or purpose for the object, Le. case for his books, a case 
forhis clothes or a case for his papers Such an indication will be adhered to. 

1, on the other hand, the uncertainty should stay with no sign of 
anticipation arising, then the operation of such a will will be referred to the 
testator’s heits to use their own discretion. The same rule should be followed 
if dogs were to be the subject matier of a bequest. Thus a bequest which 
consists of "A dog to Ali’ is ruled out as invalid unless it is of some use. Let 
us say, a hunting dog, a guard dog or a sheep dog, ete. Certain jurists, even 
regard as legal, a bequest of puppies which may be trained for such purposes, 
in the furure* 

AlBahuti, in AbKashsbaf, endorsed the view of the Muriaha, thar the 

’s position as a farmer (is an extrinsic factor to be borne in mind), 
will make him eligible to have an appropriate dog which he can make use 
of as a farmer* Accordingly if for instance, the testator had three dogs, & 
hunting dog, a sheep dog and a farm dog, the former two dogs cannot be 
given to the arable farmer because they will not be of any use to his work. 
But the third dog and the third only (the farm dog), must in this case be 
given to him because in the context of his position as a farmer, the testator 
was assumed to have made a beneficial will where the legatee was supposed 
to gain.a profit from the acquisition of such a dog. 

‘However, if neither an indication in the bequest nor the position of the 
Jegatee is enough to settle the issue, it will be turned over to the heirs to 
settle. 


TECHNICAL AND CONVENTIONAL WORDS 


A technical word takes its technical meaning Thus all legal terms with a 
technical sense if used in that sense must be adhered to. For when such a 


95 


term is employed in the will the term is then presumed to bear that technical 
meaning, The same rule is referred to if we come across a word which has 
a special meaning in normal usage. This is true of the words used in the 
sphere of trade especially, for instance, by merchants and tenderers, etc. 
‘Thus, any alteration or distortion attempted will not be attended to by the 
Jaw because in such a case the meaning ts regarded as a primary one and 80 
to be retained. 


INTERPRETATION AS TO GRAMMATICAL OR 
CUSTOMARY MEANINGS 


Controversy has been aroused between jurists about whether 
grammatical or customary meanings should be allowed (© prevail in the 
‘course of interpretation. 

Thn Qudama favoured the more practical customary meaning of the term 
because he said: The customary meaning is the first to come into one’s 
mind’ But the authors of AbMientaha® and its commentary both disputed 
such logic and ia lieu of it they opted for the application of the proper 
meaning of the word of which they said, ‘It has to be implemented because 
it ts the original and grammatical meaning as well.’ They supported their 
view by reminding the former jurists that, Quran and Surna (Traditions), 
both predicated and depended upon the use of the proper meaning of their 
words. Hence, if a persons says, | bequeath one sheep to Ali’ the sheep in 
such a bequest will be construed differently according to each of the above 
conflicting views. According to the former group of jurists, AH (the legatee) 
will be given a ewe because it is the custom of people to regard it as so. By 
the latter view the legatee will be given either a ram or a ewe (which will 
then depend upon the discretion of the testator’s heir), because the proper 
meaning of the word (steab), of sheep applies to both a male and a female 


knowledge he has, In this way it is possible to take a middle course between 
the Iwo views. 

We could also apply as a matter of convenience the view adopted by tbn 
Taimia which (though a little more lenient than thar of Ibn Qudama), is not 
far from the view we stated above. He says that, "The wishes of the testator 
and every contractor are subject to their usual language and the speech they 
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use whether it agrees with classical Arabic, post-classical language or dialect 
or even if it is non-Arabic.’ He added that, ‘What is intended by words is 
indicative of the intentions of those who utter them.* 

Further, a bequest which is in the manner of ‘give Salih something or a 
part of my estate, will be left entirely to the discretion of the heirs. Here 
what Salih will actually get is not mentioned in the will and the term 
‘something’ could mean anything at all. Thus, due to the terms of the will 
the heirs are not instructed how fo satisfy the bequest. The law in such a case 
would dictate to the heirs neither the quality nor the quantity which they 
should allocate to the legatee. 

Contrary to the above is the following case where the kaw does not give 
the heirs the liberty to choose what they think adequate. If the terms of the 
bequest are as follows: ‘Give Hussain a portion or a share of my estace after 
my death,’ the law, instead of being indifferent to the quality of the quantity 
Of the bequest taken by the legatee, comes strongly in favour of giving him 
something of substantial or tangible proportion. They say, one sixth of the 
et estate is (6 be given when heirs are few and have big shares. Otherwise, 
the legatee should be given a share equal to the share of the least fortunate 
amongst the heirs. 


INTERPRETATION WHERE THE SUBJECT IS 
NOT CLEARLY DETAILED 


1 person should make a bequest in terms so ambiguous that the law 
affords no interpretation then the bequest must be left wo the heirs to explain 
and be implemented as they think suitable. Example, ‘Give Ahmad (the 
Jegatee) one of my cars after 1 die’ The heirs who are to handle such an 





kind of car, the model and the year of manufacture. fon the other hand, the 
testator has no car at the time of his death, the legacy lapses. If, however, 
only one car remained, it has to be handed over to the legatee as if the testator 
hhad singled it out. If the remaining car is later destroyed and compensation 
or damage was paid in settlement, what has been paid in settlement will be 
Riven to the legatee as long as it does not exceed the disposable quantity; 
however, if the destruction is then proved to be accidental and no order of 
damage is awarded, nothing will be given to the legate because the legacy 
lapses.” On the other hand if the testator says ‘Give Muhammad, out of my 
estate, a horse’ is interpreted differently from the above for the jurists’ 
interpretation of the term ‘out of my estate’ is as if the testator had ordered 
a horse to be bought for the legate." 
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INTERPRETATION OF A CONTINGENT 
BEQUEST 


A bequest could be left subject to a condition depending upon the 
happening of some uncertain event, oF subject to the fulfilment of a 
condition; in other words, the legatee who take the bequest must take it 
subject to the performance of some action, or the occurrence of an event. 
As for a condition which is impossible, the bequest shall be considered as 
‘unfounded. But if it ts contrary to the law or good moral, such a condition 
will be grounds for annulling the bequest entirely. Therefore, the execution 
of a bequest depends on what we call a suspensive condition where such a 
condition would be honoured only if it were likely to happen. But where 
the condition is found unlikely to happen or merely a hypothetical one such 
as, ‘bequeath the third of Ali if he revives my dead son,’ it would fail because 
of the unlikelihood of the revival. 

Further, jurists would see in validating such a bequest a slight violation 
of the principle ‘Do not do harm so as not to be harmed ” for they say: ‘If 
that condition és to be legalized, then the interests of the heirs in the estate 
‘would be put at risk indefinitely." 

‘The bequest, for instance, of sheep's milk, its wool or the tenancy of land, 
| house, a car or the services of an animal or a farm's produce, with no time 
limit set by the testator to terminate its course would, in the belief of most 
jurists, refer to the periodically renewable produce. A bequest of this nature, 
of usufructory bequest will lapse if in the future the produce or income 
ceases 10 exist (Le the milk, for instance, ceases to flow or the animal dies 
Ue tepmilonborel herlipepsddncansiai homing apse 

) 

‘The same result follows at the expiry of 4 future date set by the testator 
as a final date at which his bequest is to come to an end. The termination of 
the bequest is also to occur if an ox, for instance, whose service was 
bequeathed, dies. Should an indicable offence causing the ox’s death be 
later proved, compensation will then be payed to the testator’s heirs with 
nothing to the usufnuctory legate. The plea of such a view is that the right 
‘of the legitee in the ox is tied to the usufruct and not 10 the corpus." 


BEQUESTS FOR CHARITABLE OR PIOUS 
PURPOSES 


There are usually two reasons for the voluntary disposition of a bequest. 
Bither it is an act meant to recompense the legate for a prior favour or it is 


AS cernun clarification is needed to make valid a disposition, jurists have 
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interpreted terms and phrase cited to infer to the charitable and pious 
dispositions and how they solve any complications arising in connection with 
the subject, the object and the undertakings of the executor. 

When a bequest is made for the welfare of a section of the community, 
ke. the poor, in general or to a particular locality, the executor will not be 
under any obligation to try to find every needy person in the vicinity. Thus, 
giving the bequest to three people who answer the description in the will 
is considered conclusive evidence of the fulfilment of the testator’s wishes 
because three is the smallest number of plurality according to the Manbali 
jurist, Ibn Qudama."? Even giving such a bequest 10 one person only, 
according to some jurists, is sufficient to discharge the executor from the 
duty related to such a bequest The above group of jurists arrived at this 
conclusion through analogical assumptions which compare the executor's 
role with the role of person paying his alms-tax, which cin be given 1 a 
single person only.’ Adherence 1o this view is seen in the case of A", where: 
Shaikh Ibn Duhaish, head of the Grand Court of Makkah declared in his 
judgement, “If a person makes a Waag/ (or bequest), with its revenue defined 
to be spent on the poor and needy people, and if amongst the children of 
the dedicator one is found to fit such a description, he or she is more entitled 
to Itthan the known poor or needy. Hence he is to be given only the amount 
considered to suffice his or her need’ 

Abequest to foreign students, the blind of the orphans, etc, is the same 
except that unlike the former state where poverty ts a condition, in the latter 
cases wealth plays no role at all. So it ean be rightly said that whoever be a 
member of these groups will be eligible to be a beneficiary, regardless of 
age, sex or wealth. An illustration is in the case of /1'" where Hi had made a 
house sag/ upon herself then to her children and after their extinction, t0 
the jurists of the Hanafi school of law. Half that house was sold and 
demolished for the extention of the Grand Mosque of Makkah and 
compensation was paid. 

M the agent of H, the Nazir of the Hanafi Wagf, applied 10 the Court 
to allow him to rebuild the second and ruined half, with the price paid being, 
that which was ordered by the same Court. Satisfied with the application, the 
‘Cour granted him his request. 

However, ifia bequest reads "I bequeath the produce of my garden to Ali 
and the poor’, then Ali must get a portion equal to that of the poor, Le. 50/50, 
‘since the language in the text clearly emphasised Ali's position as an equal 
partaker. This rule was arrived at because the testator employed the word. 
‘wa’ (and) in the instrument by which the literal sense is distinguished. Thus 
‘Allis to have the same rights as a full and independent sharer. To show this 
principle in operation in Saucti Courts here ts the case of M and Aw Mia" 

‘After the death of the testator, interpretation of such a testament was 
needed to define the share of each group of beneficiaries. Raising the matter 
in the Court of Taif, Shaikh Babusail cited the relevant principle of giving one 
third of the bequest to the testarors' relatives and the other two thirds of ito. 
the poor and humble people, being one third each 
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Notwithstanding, the same A who was treated as an equal sharer with the 
poor in the above example would not be allowed under the same bequest 
to receive another portion from the poor people's share had he himself 
become poor, because he was singled out as a sharer and nota partner. 

‘The jurists in another case permitted a beneficiary to have access to dual 
portions under one will which may appear to the layman as being 
‘contradictory to their opinion in the former case. But before we give our 
own decision in the case, here ts a detailed illustration of such a case. 
Suppose that a testator drew up a bequest which consisted of two halves; 
‘one half to the children of H. to be divided equally per capita amongst them, 
the second half to orphans in general. If amongst the children of H. there 
should be an orphan, he/she then has the right to obtain two shares, one 10 
be ken from the first half as one of the children of Hand one from the 
second half as one of the orphans, 

‘The jurists’ emphasis this time does not seem to have been dominated by 
the literal orders but rather by the definitions of beneficiaries thus permitting, 
a legatee to have dual interests in one bequest when the legate answers two 
‘or more descriptions in the bequest. Also {o avoid being mixed up with the 
former case, a condition to be satisfied ts thar the legatee has not been singled 
out 4s a sole beneficiary tn the same bequest as was the case in the former. 

Interpretation of this case found its roots in the law of succession which 
allows the holder of dual kinship to the deceased to profit from both 
Kinships. The jurists who saw the solution vo this issue in that law had to 
utilise an analogical scheme they invented to compare the situation of one 
who answers two descriptions or more with that of dual relationships in 
succession. 


BEQUEST TO THE NEIGHBOURS 


Ifa bequest is made To my neighbours’ there is a reported Hadith, by 


the distribution of the bequest to be given away per capita in that particular 
area 


Others saw it more suitable w divide the bequest according to the 
umber of houses inthe vicinity ofthe neighbourhood. The share of every 

use will then have to be divided per capita between the occupants of each 
poten Sal be Gectoas oa a ao eee 
por Pet capita to those who held 
In the Mosque of that area where the testator often prayed. 

AS to the receivers who are supposed to benefit under the will whether 
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they Include whoever moved into that area up to the time the testator died 
‘of just those who were there at the time the bequest was made, the 
authoritative law books indicate that the concensus of the jurists favours the 
latter only where the legatees are those living in that area when the bequest 
was made and not thereafter. The jurists’ decision obviously depends upon 
the assumption that the testator might have aimed to make beneficiaries only 
the very people, in person, who lived there at that time. The same will be 
applied if the bequest was to those who were living in his street 


BEQUESTS FOR BENEVOLENT PURPOSES 


Such bequests being distinct from the previous ones in the way they are 
distributed and to whom Is left unspecified. For this reason the jurist acted 
swiftly and decided, enlightened by the Quan and the Stunna, that what is 
made for good purposes or for God is to be spent on the welfare of his needy 
‘creatures. In a like manner they interpreted what the testator might say from 
the many phrases which are well known to all Muslims and which signify 
the testator's intentions. For instance, the testator's saying: 'I dedicate one 
quarter to charity or for good or benevolent purposes,” oF "To be spent to 
the glory of God,’ ete. 

‘The general implication of the above phrases makes it impossible for 
Jurists to limit their application to a particular objective. Hence, they prefer 
to maintain generality as a Way of flexibility, and thus to serve and so to sult 
all various pupases which are regarded as good in the eye of the Sharv'a. 

Priority in the spending of the bequeathed shares considered by the 
jurists to be given to.alyibad, (holy warfare), and thereafter to the rest of what 
is considered qurbab, (the proximity of God) or to good and charitable 
purposes, 

‘The jurists have, further, kept to this interpretation when a tesutor 
delegates the executor to carry out his directions according to his own 
discretion which is obvious from the following terms, ‘Give, put or spend 
one third in the way God directs you’, or ‘Where God pleases’ or "In the way 
you think right’ In carrying out the deceased's order the executor has to 
distribute the bequest on the aforementioned gurubat or the proximity to 
the perfect being, as he, the executor sees fit By so doing the jurists say that 
it ts better if the executor chooses to spend the bequeathed sum upon the 
poor relatives of the deceased. With the exclusion of those who inherit as 
heirs, a bequest will take the form of alms to his relatives with the aim of 
strengthening their relationships. The Courts of Saudi Arabia adhere to such 
aview as can be seen in the cxse of 1." 

Kb eas appointed as executrix for the two bequests of her grandmother 
and her mother, to spend it on good purposes in the way she saw fit, In his 
judgement, the Judge upheld the bequests. Nevertheless, an appeal was 
submitted by the testitrix’s relatives to grant them the two bequests, which 
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were made for benevolent purposes, as their number was great and they 
were in need. The Judge's verdict supported the executrix’s assignment to 
manage the two bequests as directed by the two testatrixes, But he added that 
the relatives are more worthy to receive the benefit of such bequests when 
their need is proved. 

Also Shaikh b. Duhaish, former head of the Grand Court of Makkah 
concluded his decision in which he nullified the sort of Wagf(and bequest) 
to hire someone to read the Quran and confer the incurred religious 
rewards to the soul of someone else, as happened in the case of K, by saying, 
‘Ifa person bequeaths or makes a wag/ with its revenue specified to goto the 
poor and the needy he or she is to be given only the amount considered to 
suffice his or her needs." 

Hf the testator, apart from his heirs, has no other relatives, then the 
executor, the jurists suggested, should distribute the sum amongst the 
testator’s foster relatives if there are any, and if not, to his neighbours. 

At the same time the jurists made it clear that they did not want to enforce 
their own view upon the testator's executor even though there is slight 
chance of reaching the aims set out in the testator’s terms which will give 
his word their general meaning. Accordingly, the executor will not, in any 
way be bound to follow their suggestions because the testator gave him 
liberty to spend the bequest in the way he thinks fit so long as it is going to 
be spent on good things."” The laner view shows us the degree of respect 
jurists attach to the commands and instructions of the testator in so far as he 
does not commit a violation of testamentary law and the Shanta as a whole. 

thas been made clear according to the juristic opinion that a bequest: 
to the Prophet of to God will be legally correct. However, a slight variation 
in respect to the spending of such bequests as compared to the above 
bequest has been introduced. Thus the amount is spent on public welfare 
and is by the use of analogy, the same as the portion of booty which is 
considered as part of the treasury or Bait al-Mal. 


BEQUEST TO NEAR RELATIVES 


A bequest to the testator’s relatives could envoke a wide range of 
competition between the various groups of relatives as follows: Ifa bequest 
Was made to the testator’s ‘Next of kin’, or to The nearest to him’, the jurists 
are of the opinion that unless the heirs ratify the will to their fellow inheritors 
the bequest will go to another class of legatees if any exist or ultimately go 
to relatives who are excluded otherwise from inheritance. In order to make 
such a scheme applicable the jurists borrowed one of the vital rules of 
succession that says, The nearer in degree excludes the more remote.’ Thus 
the father of the testator and his son are to exclude all orher relatives and to 
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be on an equal footing thus they shall share the bequeathed between them 
equally. Failing the existence of the father and the son or in the case of their 
exclusion the bequest will be passed on to the next in proximity so that a 

and.a brother, whether he be germine or consinguine, will have 
the same footing and so on in regular succession. The shaky position of the 
uterine brother makes him unworthy 1o most jurists to compete with other 
relatives. Further, the germine brother defeats the consanguine in the 
‘competition for the bequest as in the case of inheritance. 

However, a fundamental difference in this respect is that a female relative 
takes an equivalent share of the bequest to that of « male relative of the same 
degree. Hence a deceased's daughter and son or a brother and sister of the 
deceased are entitled to a share identical to that of the brother. The ruling 
of the Saudi Courts in the case of N, is an illustration of such a principle” 

‘Aiter the grandchildren of V proved their need, the Judge ordered the 
bequeathed third of V's estate to be granted to his grandchildren. As a basis 
to the distribution, the Judge emphasizes that such a bequest was (0 be 
shared between the males and females, equally 

Also int the absence of a condition, the beneficiaries of a general We 
are to be governed by the same principle as shown in the case of Mv. A”! 

In this case, a long chain of beneficiaries died after the making of the 
wagf. No provision in respect of the distribution of the wagf could be traced 
to have been made. Faced with the absence of the Wagi/'s directions and the 
need to define the share of each of the beneficiaries, the Judge decided t0 
ive all beneficiaries equal partnership in the wagf regardless of sex. 


INTERPRETATION OF BEQUESTS IS THE TASK 
SOLELY OF THE COURT 


It is inherent in the notion of freedom of testamentary disposition that a 
testator may make a bequest as he wishes and in terms so obsure thar he 
will be deemed to have been unwise in doing so. The task of interpreting 
words used by the testator in his will ts, of course, to be shouldered by the 
courts. The court's interpretation must be enlightened by the ways and 
‘means that have been made available by the jurists ** 

It is worth noticing that there ts no contradiction whatsoever between 
the work of the judge and Aitib al-'Adl, though a department of the court, 
und a probate officer whose task is concerned mainly with the making of a 
valid will by making all the necessary enquiries and arrangements to that 
effect. However, the meaning of the terms and the effect thereafter is the 
task of the judge in the court, as ordered by the Chief Justice. To see how 
this has been applied see pages 99 infra and 101 infra 
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REVOCATION OF BEQUEST 

A bequest being @ voluntary disposition and before the 
testator’s death caused jurists to agree, without exception, 10 it being of an 
unbinding natuce and therefore to revocation, or even 


replacement. Of course the right of revocation is left entirely to the free will 
of the testator, 

The action of revocation will not be regarded as a breach of promise 
ssince the will Is merely a proposed act the revocation of which incurs no 
harm whatsoever nor will it cause any loss to anyone. Thus a proposed act 
as such, where no acceptance has not occurred, can easily be withdrawn by 
the testator at any time before death. A commitment in the form of a bequest 
is only held to be legally contracted when the testator persistently affirms 
his intention up to his death. 

‘The chief principle ruling revocation is seen in the inclination of the 
jurists to express their consensus of opinion by giving the wish of the testator 
the maximum juristic consideration and by approval of the express desire 


fulfilment by any means possible. However, the mannet in which revocation 
can be made is limited to: 
express revocation; b. implied revocation. 


a. The testator’s Express Revocation: 


Express revocation, despite the fact that we may find some wills 
containing ambiguous statements, is generally the most simple and distinct 
method of revoking bequests. The law of bequest does not prescribe any 
form in respect of the language used in revocation; thus no special forms or 
words are necessary and it is immaterial which language is used, provided 
the words used make apparent the intention to revoke, amend or replace & 


104 





Interpretation of Bequests 

‘To demonstrate this from the Saudi practice, here isa case with particular 
‘emphasis on the way the bequeathed shares and the appointment of a Wasi" 
are abrogated. 

In this case the testator made several bequests: wo of them were the 
bequest of the share of a son to his grandchildren and the appointment of 
four persons to execute his bequests. 

In a subsequent will, the testator abrogated the bequest in its entirety 


and its details, particulary that of a son's share to his grandchildren and 
appointed four executors 

Also the testator in another case who had made several legacies in his 
bequest and designated one person as a Wast'to execute his bequest and to 
look after his children, had subsequently followed it with a codicil in which 
he revoked his earlier bequest in respect of the designated Wasi’ and 
appointed his wife and two sons to replace him (the former Wasi’) in 
executing his bequest" Finally, in another case the testator who had 
appointed his brother a guardian to his young daughter, dismissed the 
appointee and informed the court of his decision” 

Express revocation as regards the subject matter of a bequest is of wo 
kinds: pecuniary and non-pecuniary. 


T bequeath the money in this sack of the money I keep in the safe, then it 
may implicitly be revoked by the emptiness of the sack and the safe When 
the testator bequeaths a share of his estate, say a third, eighth or a portion 
‘equal to that of his son, revocation can only be done expressly; in a similar 
‘way the revocation of a Wasi must be expressed. The same applies in the 
case where the testator states that the bequest left by him to A or B is void, 
or if he merely says it was forfeited or unlawful (Haram), it will have the 
effect of revoking the will. But if on the other hand, the subject matter of the 
bequest is neither pecuniary nor a general share, the bequest could then be 


parts of Saudi Arabia where i is obviously giving way to literacy, The 
Introduction of the office of Kanth al-'Adl in its present state is an encouraging, 
sign towards achieving that goal, 

‘A written codicil to abrogate all or part of a former bequest is a way of 
expressing revocation but should the testator tear burn or otherwise destroy 
the written document, revocation of this sort could then be considered as 
implied revocation, However if the testator authorizes someone else t0 do 
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i for him ori dhe estator writes a canellaton clause across or undemeath 
the will, such a clause will affect the bequest as an express revocation 
Sina, the testator appeals othe cour orto Kan all seeking 10 


unusual feature in the practice of the Saudi people, who are famous for their 
conformity to Islamic principles. As an illustration here is the case of aman 
who legated a quarter of his estate to meet first his funeral expenses and 
then to pay out of the quarter an unspecified amount as alms to be distributed 
‘as the executor saw fit, Also SR 10,000 to his ex-slave, SR 1,000 for the repair 
‘of a particular Mosque, etc. and the residue to go to the executor. 
Ata later date, the testator, for some reason or other made another will 
the executor of the former will, his nephew, and appointing 
another to replace him in all functions stated in the former will. Further, the 
smouat allocesed to his enslave: was also cancelled leaving the rem of the 
will intact, 

There is also a case where the testator, who had made a bequest and 
designated a number of executors t carry it out, subsequently applied to 
Katth al-‘Adl tw allow him to make a codicil. In this codicil the testator 
abrogated his bequest in its entirety replacing it with another, But as to the 
designated executors, he added a clause by which he relieved all executors: 
ee ae neron aks ay becca ae eee 

west. 


b. Implied Revocation 


‘The option of testimentary disposition and the revocation of such acts is 
4 personal right of the testator. As regards the option of revocation, it must 
be effected in appropriate terms such as shown in express revocation or by 
conduct which represents the intention of the testator to revoke the subject 
matter of the bequest by occasioning a change in the name, ownership or & 
substantial modification to the nature and the use for which it was destined. 

The recognised conduct which indirectly indicates the intention of the 
testator to retract his former will ts divided into the following according to 
fovlvcrimerheamciyrierteiedtamrarin woman 

est: 


1 Priclen padi ssch Gaglearere 
Through sale, gift or any other means is held to serve as an indication to 

aher the disposition formerly proposed: or jurists of all schools of law 

‘maintain that alienation of property as such is bound to revoke the testator's 

bequest, Le. when the subject matter of the bequest has actually passed from 

the possession ofthe testator by sale, trust gift or ocher form. If the textator 
should, subsequently, regain the ownership of the article set aside for 

bequest, this would not avert the revocation any more than if he had not 

repossessed it. 
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Also, if without using any expression to revoke, the testator contracts to 
sell the subject matter of the bequest or to give it away in a marriage dowry 
as agift or as a pledge etc... such an act would still amount to revocation. The 
act of the testator, even if not accepted by the recipient, ie. it is a mere 
proposal to sell, remains an act of revocation for it demonstrates a change 
in the testator’s intention. This latter point is in accordance with the approved 
doctrine of the Hanbali jurists” 


2. Consumption and the destruction of a specific bequest 

Destruction or consumption of the bequeathed property either by the 
testator or otherwise would be considered equivalent to revocation. For 
instance, if the testator bequeaths the vegetable or the wheat produce of his 
farm which is afterwards destroyed by storms and flood or if he gives his 
stored wheat (© a person in anticipation of death or not within the duration 
of his life, he is considered to have either consumed it or allowed others to 
consume it. The bequest thus lapses in accordance to the jurists’ unanimous: 
opinion. 

‘The slaughter of sheep the testator had bequeathed either personally or 
under his direction is an obvious and convincing indication of retraction 
from his prior will. For both destruction and consumption of the subject of 
the specific will dictate the inevitable failure of the bequest. 

Contravention of the above principle is seen for instance if an animal is 
the subject of bequest and afterwards is killed by an offender, the legacy 
does not fail according 10 some jurists but is executed from the 
compensation money received for the animal's killing. Also the loss of the 
subject matter will not cause the revocation of the bequest but should the 
legate fail to find it (if it is a specific legacy) after the testator's death such 
a lost of perished legacy will not be compensated for from the deceased's 
‘estate, Moreover, liability is vested in the heirs if the subject's loss ts proved 
to result from their default 

‘A testament is not only revoked by the testator’s conduct but a bequest 
could become void on the occurrence of a certain qualified event such as 
the arrival of Hasan from his long trip or from his disappearance. 

‘The inclusion of matrimonial status in a contingency bequest is no bar, 
according Ibn al-Qayim, who envisages the revocation of the bequest if the 
recipient of the bequest (the festator’s widow or any other woman at all) is 
later to get married. In this view Ibn al-Qayim stands against the main body 
‘of the Hanbali jurists who in their uncompromising opinion regard the 
widow's marriage as a defiance to the deceased's orders and his outstanding 
aim thus causing the inevitable failure of such a bequest. However, as in most 
of his ideas Ibn al-Qayim, on this point has gained the admiration of 
contemporary lawyers, 

3. Substantial change of the character of the property bequeathed 

When the subject matter of a bequest is altered in substance whilst in the 
possession of the testator, such as the change of the article's title, this will 
amount to a revocation of the will. For example the fabrication of the cotton 
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bequeathed of the tailoring of a piece of cloth into a shirt or making a piece 
of gold into a ring or a piece of wood into a table or grinding wheat to flour, 
all these sorts of changes while in the hands of the testator would constitute 
@ retraction on the legatee’s part of his former will and be a reason for 
invalidating his legacy Nonetheless the demolition of a house, whether it 
was subsequently re-erected of not, will not be taken as an indication of an 
Intention t repeal Some jurists add to the point above that revocation 
should be made cerain only if the former title ceased to exist. Support by 
the author of the Commentary of the Muniaba to the later view has given 
it more weight and prevalence, especially in recent years, with the 
opportunity of being applied in Saudi Arabia's courts. 


4. Changing or mixing the bequeathed object with anotber 

Changing of mixing the bequeathed object with another material, 
whether of a similar nature or not, operates as a revocation where the thing 
added is so connected with article bequeathed that the later cannot be 
separated or delivered without it. Thus if the testator mixes owo kinds of oi! 
or mixes oil with flour oF sets forestry on a bequeathed land, the act inelf 
will be reckoned as constituting revocation in the view of the majority. 

In the same manner, the act of erecting a building by using bequeathed 
bricks oF stones or to hammer bequeathed nails into a wooden door, ete. 
operates to retract a bequest previously made of the flour, land, ete. as the 
case may be. Each of these indicates a departure from the former bequest 
because all relevant acts are meant to remain indefinitely. 


5 change as a means of revocation as opposed to a 
‘emporary one 

Although & major change in the nature of an object bequeathed, Le. 
planting trees for posterity or turning the bequeathed land into a vineyard 
causes the bequest to be retracted. Nonetheless minor changes such as the 
Plastering of + house where there is little destruction or modification will 
Not aMOUNE tO a revocation of the will. But adding. say, a new room to the 
house will neither repeal the bequest nor allow the added room to pass to- 
the devise under the bequest. This is because it was not in existence at the 
tase the bequest we made Hence, the extra room passes into succession 
© ‘ 

‘An exception to this principle was decided by the Court of Makkah. This 
is where the extention is covered by a conditional clause. Then as in the case 
of 7," the Court upholds the condition made by the Wagif or dedicator. This 
condition was ‘If God blesses me with the means to build more on the 
dedicated house, it shall become a weag/ Also, whatever is to be built with 
the revenue of the wagf shall be included in the wagf” 


arrangement of certain materials and tools might be used in the new project 
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and although the new house may retain its former style, some jurists tend 
to regard that the act of change, which is of a major nature, is sufficient 10 
condemn this bequest into extinction. 


6. Dissolving conditions or Shartun Mubtil 

This is where the occurrence of an event proposed by the testator causes 
all due rights conveyed under a will to be terminated. The onset of such a 
stipulated event will count as equivalent to & revocation. 

For instance, if the testator says. Il bequeath the sum of SR 10,000 to "Amr. 
But the same amount must go to Zaid if he returns from his journey’. The’ 
right Of ‘Ame in this bequest ts not final, but because of its nature as a qualified 
bequest, can at any time be retracted by Zaid’s presence before the testator's 
death. Stull some jurists maintain that Zaid retains the right in the will 
whenever he comes after the testator’s death but it is much harder for them. 
to maintain this stand when the acceptance of ‘Ame is satisfied. 

Assimilar case is where the testator says, ‘I bequeath to Salih but should 
he pre-decease me, to Yasir’ Although Yasir has no claim on the bequest if 
Salih survives the testator, he will automatically step in as the sole beneficiary 
of the bequest if Salih precleceases the testator 


7. A bequest where revocation by conduct cannot be applied 
Revocation by conduct, in no way, can be applied where the subject 
‘matter of the bequest ts not specifically itemized, Le. “The fifth of my esute,’ 
oF ‘Give a share of my estate to my aunt’. These types of legacies are not 
specific but general ones, for the testator did not direct a legacy to be taken 
out of a particular item or a corpus such as a house or a camel where by 
conduct of contract the testator may alienate, consume or subject itto certain: 


In the absence of precise orders that a legacy is to be discharged from a 
particular piece of his estate, one third of the then existing estate (at the 
date of the testator’s death) must be given or one third of whatever enters 
into his estate even after his death, eg, blood-money or a joner's 
allowance, ete Such could be illustrated in the case of Fv. Af" where MT 
received the deceased ALS’ pensioner's allowance. As such allowance 
becomes part of the deceased's estate, F. the deceased's wife and their 
children who were left under her care, raised a claim tw a share of that 
allowance on behalf of their children. The Gourt being satisfied with this 
claim, an order was issued for such a share to be paid and the defendant 
complied with this and paid it in the Court 

As blood-money is attributed to the deceased, it passes to the heirs, and 
Jegatees if any, as part of the deceased's estate as illustrated in the following 
case 

‘Aman died in an accident leaving his wife and children, some of whom. 
were still minors. The minors’ mother was appointed to be their guardian 
to look after them and their interests. 

The father’s accident proved to require blood-money to be paid to his 
theirs as part of his estate by the responsible party. However, an agent of the 
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wife, together with the mature children of the deceased, waived their right 
to the required blood-money. But as the right of the minor's share in the 
blood-money or otherwise cannot be waived, the agent of the guardian of 
the minors demanded their share of the blood:money to be paid. The Court, 
which upheld this right, ordered the payment ofthe minors share from the 


adjudicated compensation 
From all characteristics attached to the general legacy we may describe 
it as special and distinct legacy in comparison to the specific legacies where 
revocation does not occur as @ result of the testator’s conduct. Moreover, the 
subsequent loss or alienation of all or part of the tesutor's estate will not 
affect the general legacy and rights given in it will be revived and remain 
antached to the estate which the testator may subsequently acquire. ; 
Further, other conduct which is not seen to amount fo a revocation is 
described, rightly, as small indiscretions or conduct that does not impair the 
transference or delivery, change the character substantially, change the name 
‘or destroy oF consume the subject of bequest; thus the letting of a house, 
wearing a jacket or even cultivating the soil bequeathed will not constitute: 
@ revocation, These forms of conduct, have a limited character and objective 

and cannot be made permanent. 


8 The testator’s denial of bis testament 

Itis a doubtful question whether the mere denial of a bequest amounts 
{0 a revocation in law. Al-Nazim, a Hanbali jurist, stated that, ‘If the testator 
knows he has executed the will he denies, the bequest is then repealed”. But 
others maintain that the mere denial does not and will not cause a revocation 
‘of his former bequest, because the other jurists, in their view, liken the denial 
of a bequest to that of a contract where the contractor's denial of it will not 
affect the validity of the contract. The latter view accords with the official 
doctrine of the Hanbali school * 
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INTRODUCTION 


ALWisaya is the act of delegating the right and power of one person to 
another thereby substituting him as an agent. The former person is called 
Must, (testator), the latter or the substitute is called Musa daih or Wast 
(executor). He may also be called a guardian when his commission consists 

of taking care of minors 
ALNisaya is a contract starting with a proposal. An absolute acceptance has 
to be made by the person to whom the power is given. In case of dispute, 

enforcement cin be granted only to the true Wasi for the Was! receives his 

(power directly from its original possessor (the testator) himself, His actual 
Presence is necessary for assuming the delegated post since he assumes the 

SOARING Capacity Of the testator, 

In performing his commission the Wasi must observe all the instructions 
and restrictions laid down by the testator. He must show tenderness and care, 
if he is a guardian, towards his wards in every sense. He must refrain from 
any act which exposes them to danger in person as well as property. 

Appointees in a joint mission must stick to their orders and no one is 

D sllowed to deviate from his assignment unless singled out to accomplish 

another duty or made a preferred Wast, Le. general Was or supervisor. 
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CHAPTER I 
WHO HAS THE POWER TO APPOINT A WASI? 


The power to appoint a Was! does not belong to a privileged class of 
people to the disadvantage of others. Possession itself is the criterion for 
deciding delegating capacity. Accordingly, a Saflb, (prodigal) who is a 
spendthrift upon whom interdiction had been imposed for his own benefit 
(Hajr tibagal nafsib) and whose monetary affairs are managed by a Wall or 
guardian, could be allowed to nominate his own Wasi, guardian or executor. 
This is a view held by certain jurists, As a basis to their view they said that 
because the Safi had been given the right to bequeath in the first place, he 
should not be deprived of it now. 

In contrast to this view the majority of jurists speak of two distinct 
capacities as follows: “A Safib may bequeath esute and nominate an executor, 
but not nominate a testamentary guardian over his children." 

Tt ts noticeable from the above statement that the majority of Hanbali 
jurists have, in respect of the Safid, distinguished between having the power 
to appoint an executor and the power to appoint a testamentary guardian, 
‘They permitted the first and nullified the second. The basis for their decision 
is that the power which the Safi could not retain in the course of his life 
should not be allowed to be regained afterwards because his minor offspring 
were being looked after by a guardian other than himself, 

No interdiction of any kind can be applied against a woman of full age 
and who is also mature. Interdiction from a father, a husband or anybody 
else to prevent her from managing her own aflairs personally or through an 
agent is not acceptable by law. She alone may plan what she wants to be 
done with her estate after she dies. This freedom enutles her to arrange for 
an executor (who may have no relation to her whatsoever) to take over the 
administration of her estate after her decease as equally she may assign a 
person as an agent during her life? 

‘The modern Saudi woman enjoys as much freedom of conduct over her 
‘estate as that enjoyed by Muslim women of the past. Thus, in her bequest a 
‘Saudi woman is capable of disposing of any part of her estate and. 
anyone to administer it in the same way as she is able to do so during her 
lifetime. This is demonstrated in the following. 

Here, the testatrix designated her uterine brother as an executor to 
administer her estate. She directed the executor to take charge of her funeral 
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and pay for the incurred expenses. She also commanded him as a means of 
confirmation to the step she had tken in the past, to set free her slave girl 
and here she bequeathed her bedroom to the thus freed slave girl, Finally 
she authorized the designated executor to distribute the rest of her estate 
benween the legal heirs, 

As for the transfer of estate or control over it during the woman's life, 
the Saudi woman enjoys this freedom as part of her overall control, as is 
plainly seen from the case where a rich woman appointed a man as her agent 
to manage her entire estate. She gave him the power to appoint and dismiss 
‘agents. In the meantime, for the previous services he had rendered to her 
and to her dead sister, he was released from any responsibility to any estate 
that might fave remained in his possession and thus allowed to retain it as 
his own, 

Ostensibly, the only limitation to the above principle is the mother being 
deprived from nominating a guardian to take care of her children, this 
responsibility devolving solely ypon the father. 

‘Such limitation is understandably, in Muslim society, fortwo reasons. The 
first, concerning the father, is that he is responsible for the mother and the 
children and while he is alive the children will need no guardian other than 
their father, since the father ts capable of looking after them and supplying, 
all their needs. The second, concerning the mother, is that the mother herself 
is 8 recipient of maintenance. Also, once the mother gets remarried there 
will be dilemma as 1 her stitus concerning what responsibility she owes to 
her husband and her children, The new husband, as a non-relative to the 
children, is most likely to refuse to bring up another man’s children under 
his roof. Thus as a protective measure, it makes it most unworthy and unwise 
for them all to attach the fate of the immature children to their mother who 
does not herself know what her position will be. 


THE PERSON WHO MAY ACT AS A WASI 


Only an adult mature person is regarded as capable of assuming the 
power of Wiwaya. Nonetheless, (rr tier aoe ed 
‘qualification as well. The maximum standard of competency is not what the 
Jaw demands. It is sufficient for an individual who is to become a Wasi to 
acquire and maintain a modest minimum but proven standard of 
‘competency. Adala or competency stipulated is not proved by applying the 
[positive proof. Tis ease te pepe: pal oily ssumens pice es arn 
place a person of concealed private status of Mastur al-bal, who is not known, 
to have been in an open confrontation with the Sharia, to be a suitable Wast_ 

‘Apart from the awaited or substituted Wasi, all the previous qualifications 
must be in existence at the time of bequest for it is comparable to an agency 
contract whose conditions have to be made available at the time of 
conclusion. The same qualifications have to be in existence, too, by death 
because only then may a Was/ attain the post of executor and guardian. 
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THE RIGHT TO ACCEPT OR REFUSE THE 
ASSIGNMENT 


‘The mere fact of assignment does not oblige the nominated Wasi to keep 
up his office since it constitutes a burden on the nominated Wasi. He may 


Olthetestaor, This has been upheld in preci bythe Cours ia Ssud Arabla- 
It ts demonstrated in the case where a man was designated executor in a 
judicial document Unwilling to carry out his assignment, the assignee 
informed the testatrix of his intention to relinquish his duty. Afterwards he 
went to the Court and offically registered his self-dismissal from the office 
of executor.’ 

Hanbali jurists, in contrast to the Hanafis, even gave the right to the Waast 


to his children, Pre esper pameary aceon Sai 
thought himself unable to supply the eequired care so he applied to the Court 
to be officially relieved of his duty which was granted.” 

Also from the Court of Makkah the case of H can be taken to illustrate the 
above principle. 

H, who was made the executor of his father's and grandfather's bequests, 
‘on reaching old age, thought himself unable to carry them through and 
applied to the Court for dismissal. On the grounds of the executor’s right to 
resignation, the Court granted H an immediate dismissal and appointed 
another executor to replace him. 

Also the guardian of the children who was also the trustee of their Warf, 
‘used the right of relinquishment of the two posts be had held, went to the 
Court to confirm his acquittal and was subsequently released of his 


‘The act of refusal will never be allowed to disrupt, prevent or po affect 


In anyway the relevant duties from being carried out. Aral events, the power 
of appointing an executor or guardian following the refusal or 


lifetime of the testator, then the power Perret Of spptonsnccs wit oeerally revert 
fo where it originally belonged (to the testator) 


Ho 
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RETIREMENT FROM WISAYA 


Although retirement from the Wisaya is not an act of refusal as such, for 
the purpose of consistency, it is deemed appropriate to be included under 
the refusal heading. After all the Wasi who refuses to enter into the duties 
Of executorship and guardianship, and the retired Wasi who gives up after 

.. have something in common. 

It isa well known fact that by his refusal, a prospective Wasi saves himself 
the trouble of entering into a commission in the first place. This is different 
from the case where a Wasi seeks to repudiate a previous commitment and 
thus retire from his commission after he has already carried out and 
accomplished part of that commission. 

‘Continuing to carry out his duties until they are fulfilled assumes no 
perpetual obligation to the Was! This, in actual fact, is the result of a juristic 
consensus. The Wasi, they say, acts in the capacity of an agent whom they 
consider to have acquired the capacity of self determination, either to stay 
with his commission or to withdraw from it peacefully and gracefully. The 
courts of Saudi Arabia have complied with this principle as we can see in the 
following case 

Hand M were appointed joint executors to administer and execute the 
bequests of two dead testators. After carrying out the two bequests jointly 
for some time, H, who was becoming old and felt that continuation of these 
duties might hinder his other business, decided tw vacate his post and 
applied to the Court for dismissal. His request was granted anda replacement 
was appointed” 


A WASI WITH A SPECIFIC OR GENERAL 
FUNCTION 


An executor may in certain cases act in the capacity of a limited executor 
while in some other cases he acts as a general one. In neither case, it ts not 
the choice of the executor himself to decide in what capacity to act. It is an 
assignment which needs to be delegated directly by the testator himself 
either in the original will or in a subsequent will or codicil. That is to say 
that the testator is the prime initiator of all powers and duties conferred upon 
the executor, 

No special formulas are recommended which make acceptable any term 
of expression used by the testator. Norwithstanding, the limitation of such 
assignment is usually denoted by the testator’s instructions, viz. ‘I delegate 
the collection of my assets to A” or ‘I assign 4. to pay my debts and distribute 
my estate to my heirs,’ or ‘I appoint X to receive the disposable third and to 
distribute it among the legates’ or 'Y is my executor to perform the Hajj 
(pilgrimage), to Makkah on my behalf for £500." 
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‘A special assignment may be attached separately to two or more people 
to carry out the testator’s assignment without being subjected to any 
influence from anyone. The courts of Saudi Arabia will not interfere with 
this sort of bequest other than to affirm it. This is illustrated in the case where 
the testator in his bequest could be said to have made two bequests to two 
‘executors. The first is the designation of two general executors, his son and 
his wife. He put the ewo collectively in charge of the entire estate he left. 
‘They according to his instructions, were to extrude the disposable third pay 
for his funeral rites and then divide the rest into two equal parts. The second 
bequest was that each of the two executors was commissioned 
to administer the spending of one half of the rest of the disposable third on 
good and charitable purposes "” 

‘The designated guardians are to be treated in the same manner as above, 
in that the testator may appoint two or mare guardians and leave each 10. 
manage the affairs Of some of his children as is seen in the following case. 

Here one of the two wives of the testator was designated as a general 
executor. However, as to the guardianship of the testator’s children, each of 
the Iwo Wives Was entrusted (0 take care of her own children respectively 
and to educate them and to preserve theit estates," 

A more illustrative case in this respect, which also shows the attitude of 
Saudi courts, is where no administrator is known to have been appointed, 
the court will take it upon itself, represented by the head of Bait al-mal, to 
distribute the deceased's estate between the prospective beneficiaries as is 
illustrated by the case of (A. 

‘A's bequest was confined to the disposition of the third of his estate and 
how it was to be spent. It also contained the appointment of an executor to 
supervise the way the disposable third was 10 be spent. Nevertheless, no 
indication was made to extent the executor's power to administer the 
deceased's estate or to distribute it berween the legal heirs, Nor was anyone 
else appointed to carry out that task. 

Bait akmal appropriated the deceased's estate as is usual in such a 
situation. When the heirs and the executor of the disposable third applied 
to the court for the return of the deceased's estate the head of Bait al-mal 
was ordered to assume the task of distribution of the deceased's estate. Thus 


In this case Al-Sh, who was working in the government, died leaving four 
children born of two wives each of whom he had designated as guardian to 
‘her own children. Asa person working for the government, he was eligible 
for any arrears of his retirement allowance and this was paid to Af on behalf 
of the deceased's children, 

Fon behalf of her children, applied to the court to order Af to pay a 
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share for her three children from such an allowance, leaving the share of K, 
the fourth child, unclaimed since she had no authority to claim such a right. 


commissioned different persons to perform different tasks in relation both 
to his estate and to his children. He firstly appointed his wife as guardian to 
her own children. Secondly he appointed his other wife as guardian to her 
son. Thirdly he appointed his first son as a supervisor over the two guardians 


‘The duties of the universal executor however, are usually vested in him 
by the exact expression of the testator. Examples, “L appoint X after me to be 
my universal executor’, of "Y is to administer all my affairs after my death,’ 
or 'Z should do everything necessary in respect to the management of my 
assets.’ Also, in addition to the above, auniversal executor should be installed 
by a mere implication which ts denoted by the use of an unspecific term, 
For instance, if the testator should say: ‘L appoint L as my executor’, without 
further limiting his duties nor adding any of the words which normally 
indicate generality, like general of universal executor of an overall executor 
(the supervisor), etc, then the generality indicated by the above unspecific 
term should be maintained and strictly observed. The Saudi application of 
the above is illustrated by the case of A.'* 

In his bequest A, the testator, appointed his daughter M, his executorix 
to take the disposable third from his entire estate to pay for his funeral rites 
from the third and to spend the remnant on benevolent purposes. 

Thtough such a bequest seems limited, the use of the term, Wasi, as well 
as the order to his Wasi to take the disposable third from the entire estate 
left by him, are both indicative of the generality of the appointment of M as 
@ general executorix to administer his estate. She had to distribute the 
remaining two thirds berween his heirs. This came about since the ordered 
extrusion act of the disposable third from the entire estate depends on the 
fact of her being an administrator as well 


THE JOINT EXECUTORS AND GUARDIANS 


The number of Awsiva sing Wasi cannot be limited since no rule exists 
to restrict the number of appointees. In practice we do not find it unusual, 
for a number of reasons, to appoint more than one Wasi to hold jointly the 
office of Wixaya, These reasons stem from the testator's desire to make sure 
that his estate, his children and their estates are all cared for and properly 
looked after. 

However, although the testator endeavours t choose the most 

and the best person to his knowledge, one can never be certain 
what the situation will be after his death. The nomination of a single person 
as the sole Wasi could turn out to be a disastrous choice. The Wasi might 
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become greedy, a selfish exploiter, which would eventually lead to 
negligence and mismanagement, since the testator's absence is permanent. 
‘This would upset the entire arrangement. The Was might, also, turn out to 
be unworthy, socially or morally, or might become mentally unfit which will 
further expose his estate as well as his offspring to danger. The testator who 
appoints two or more Ausf to the same duty might be said to have 
attempted to prevent the undesirable and awkward situations mentioned 
above. 


Adopting the above method is a means of ensuring that the responsibility, 
delegated jointly to the Awstya whom the testator has chosen to represent 
him, rests in safe hands. Thus, once any of the appointed Ausdya simply quits, 
dies or becomes unfit mentally morally, socially or commits an unreasonable 
act to endanger the estate or the wards, the unfit Wast can easily, without 

the foundation of the original power of appointment, be removed 
and his duty conferred upon his co-Was if this has been so directed by the 
testator, But in the absence of any directions the unfit Wasi will instantly be 
removed and replaced by an order of the court. 

The courts of Saudi Arabia in general, recognize the wishes of the 
testators and act t allow them to be fulfilled in their entirety. Accordingly, 
in a situation where the testator puts his trust in two Aswtya believing that 
they are the best two to fulfil his bequest, these courts respect his wishes. 
‘Therefore, whenever either of the two becomes incapacitated for any reason, 
the court can intervene t appoint a substitute, Such a situation is 


11 was designated as a joint Wasi with Af On the grounds of his old 
age and other commitments, H applied to the court to relieve him of 
the Wise duties and his request was granted. But in recognition of the 
testator's desire to hold 1 as a joint Wasi with Af, the court considered Mf 
alone, because of the joint Wisaya, unauthorized to perform the testator’s 
Wisaya and therefore sought a replacement. Accordingly Kb was appointed 


Counts will act in the same manner when a joint Nazir (trustee of Wagf), 
ics oF dismissed leaving his partner as demonstrated in the case ofA and 





Who bas the power to appoint a Wasi? 


has been given the right to alter his will entirely by a subsequent will or 
codicil enabling him to cut out the number of executors he appointed in a 
Previous will. Such is illustrated in the case where the testator, having made 
a bequest and nominated a number of persons, including his wife and son 
as executors, had second thoughts which led him to the cancellation of the 
property side of the bequest but not the Wisaya. He replaced it by another 
order, this time, the disposable third to be spent, after the discharge of 
funeral expenses, on good purposes, from which the sum of SR2,000 was to 
be paid to his ex:stave boy in addition to payments for his care and education 

But as to his previous bequest which referred to appointed executors, 
the testator had only partially cancelled it, thus dismissing all the executors 
mentioned except for his wife and son whom he authorized to conduct his 
‘estate and execute his bequest "* 

However, if the testator instructs a co-Wad in a joint Wisaye, to take over 


illustration is seen in the case where the testator had appointed three named 
men joint Wasis over his estate and children. The present amongst the three 
‘was to replace the absent (or incapacitated) in all matters related to the 
bequest,” 


‘Also in another case the testator had appointed his son as a Wasi over his 
esate and children. He also appointed his daughter, his brother and sister 
collectively and separately to supervise his Wasi and to be consulted in all 
matters of his bequest” 


JURISDICTION OF THE COURT AS TO THE 
APPOINTMENT OF A WASI 


We have already seen how a Was! is appointed to the Wisaya (the office 
‘of executor of guardian) by the testator and with what qualifications he may 
assume his role. The absence of the testator or his 


‘grandfather, 
in general) be in the eyes of the law acceptable to replace the deceased father 
‘of will it be someone else who presumably acquires a more predominant 
‘capacity, 
All points in question as well as qualifications, powers and the right to 


the dismissal of the subsequent holder of the vacated post are fully discussed 
in the following, 


aw 


The Islamic Law of Bequest - 


POSITION OF THE GRANDFATHER AND 
ASABAT IN RELATION TO WILAYA 


It ts understood as a juristic fact that no power as far as the Wilaya or 
guardianship is concerned should devolve on the Asabat in general nor to 
the brothers in particular unless it has been assumed first to devolve upon 
the grandfather. 

As the grandfather was the focul point of the jurists’ controversy, he has 
been the subject of a profound contradiction and divergence berween 
Muslim jurists. The Hanafis and Shafi'is, for instance, in their attempt to 
establish his right to Wilaya, veered to one side, while the Malikis and the 
Hanbalis veered to the other, 

‘The Hanatis and Shafi'is both agreed in principle but disagreed when it 
came to the deuils of the order. The grandfather's rank is the second after 
the father’s causing the father's Wast to regress to the third rank in the view 
of the Shafi'is, But the Hanafis, for their part would not consider the 
grandfather having privilege which would allow him to step in between the 
father and his Wasi. This is because in their view the grandfather has been 
elected to assume the role of the father who has chosen otherwise and 10% 
to supercede him. The grandfather, according to such a belief will take up 
his post only after the father's Wasi 

‘On the other hand where there are those who have disputed the former 
Matus of the grandfather, the main difference amongst them is that the Malikis 
disputed any role whatsoever for the grandfather in relation 1 his 
grandchildren, Whereas the Hanbalis, although they formerly held almost 
the same view as the Malikis, nonetheless divided Wilaya or guardianship 
into three categories: 

Wilayat alnafs, o guardianship of person, is mainly concerned with the 
general welfare of the ward. 
Wilayat al-mal, or guardianship of estate, is concentrated on the 


The late AMigfti, who was also the Chief Justice, reviewed this verdict and 
endorsed it, As to the expected appointment of a Wasi to the senile A, he 
ordered the Court to grant itto any among ‘A's sons, to be found fit to assume 
the responsibilities attached to his father which he (the Mufti) specified as the 
responsibility of the management of his father's affairs, providing the 
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Moreover, such distinction is more observable when a mature person 
becomes mentally disturbed and needs the services of another mature 
Person to act as a Wasi to handle his estate. If the father és still living, he does 
‘Not automatically assume West This is demonstrated in the case where a 
mature girl became mentally disturbed and was adjudicated Ma ‘nab or idiot. 
‘The principle states that the maturity of a person renders invalid all sorts of 
Wilayat over him or her except that of Wilavat al-nikab or guardianship of 
marriage. Thus the subsequent immaturity or mental disturbance of him or 
her will not give the former Wal/ nor anybody else the right to resume 
Wilaya unless and until authorized by the court. On the grounds of the girl's 
‘mental state and her need, in this case, for a Wall, and applying the above 
principle, the Court appointed the girl's father as her Wali and instructed 
him at the stme time to keep a clear account of her estate and to record 
incomes and expenditures 

Division, as such, could be invoked also by the father's orders to entrust 
each Wasi with one type of Wilaya in his bequest. He could also devolve the 
‘combined Wilayat to only one person to act as a universal Wasi. But should 
his absence or death be coupled with no appointment of an agent during 
the father's life nor a Was after his death, then the power of Wilaya will 
devolve onto the court to form the fourth category of Wilayar, which is called 
ALWilaya al-‘amma ot universal jurisdiction, 

‘Oul of the four types of Wilayat, the grandfather and the rest of Asabar 
Of agnate relatives are considered tw retain the Wilayat with family 
connections, such as Wilayat al-nikab or guardianship of marriage, provided 
someone else has not been delegated to act as 3 Wasi of marriage for the 


‘gives the agnates no authority to act unilaterally: first consulting the 
court. Application of these principles by Saudi courts is illustrated in the 
following: 


In the case of Xb v, A* the plantiff, claimed to have been the only Wali 


U with her permission. Thus he complained to the court and appealed for 
the marriage to be declared null and void for the lack of a Wall, The court 

acted by ordering an investigation to these allegations. 
In answer to the allegations A, the defendant, stated that M was mature, 
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had been married before and had given him her permission, to act asa Wali 
for her to marry 0. M, on her part, denied having any Wali in Saudi Arabia 
and claimed that she did not have relation with the plaintiff. The testification 


a legal Walf and ordered M to apply to the Court if she wanted to get legally 
married to U or otherwise she must observe Jdda, the waiting period 
required after separation, from that day, 

‘The tendency of Saudi Courts to the right of the of the 
‘person over the ward is indicated in the case of Aft: A 

M objected to A the testimentary designated guardian, as being 4 non 
relative and thus unsuitable to become the sole guardian of his nieces, as 
his would effect the relationship between him and his nieces, 
As an alternative he suggested the appointment of the maternal uncle of their 
father to be a co-guardian. 

;, though the court accepted the plaintiff's argument in 
theory, it rejected his nominee and installed the ward's mother as a co- 
guardian instead. As to the power supposedly held by the Awaba over the 
ward, the Court limited his power solely to the role of whenever 
he noticed or suspected the guardian of having mismanaged the affairs of 
the estate of the wards 

Butas far as the guardianship of the estate is concerned, none of the Asaber 
Js eligible to hold it without prior authorization from the father, in his natural 
capacity, or the judge, in his general capacity and his universal jurisdiction 

Furthermore, three conditions have to be satisfied before the 


These qualities have always been insisted upon by the Saudi Courts as is 
demonstrated in the case of 5° 


guardian. 
In another case the mother of a boy was nominated as his guardian and 
was requested by the Court to prove her Salabeyab (as has been used 10 


proof appointed financial 
guardian to her boy, She was instructed to keep a clear account of her child's 
estate in which to record the income and expenditure” 
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DOES THE RIGHT TO APPOINT A GUARDIAN 
COME FROM WILAYA OR WISAYA? 


AS we have already seen, none of the powers of the grandfather nor the 
rest of the Asabe (agnate relatives) is acknowledged by law nor will it be 
respected if any of them gains possession of the ward's estate or any part 
thereof. For none of them can, by his own merits, succeed to Wilaya al-mal, 
‘Thus, since they do not possess the right to become Walls (Auiliva, pl.) 
themselves, they obviously will have no right to delegate as seen in the 
Arabian proverb, 'He who does not possess does not give.” 

‘The only natural cltimant to the Widayer is the father. Consequently the 
father alone can confer tt upon others whom he may consider as standing 
ina fiduciary capacity to him, to take over his place. 

‘The power of appointing a guardian to the minors may also be delegated 
to the father’s Wasi, though such a right cannot be claimed from his merits 
as a personal representative, for no right exists as such, However, if the 
relevant power is ever to be possessed by a Wasi, then in order to delegate 
it at his own will, he must secure beforehand precise instructions from the: 
father to this effect such as “My Waa /7 shall have my permission to appoint 
after me anyone whom he shall think fit of ‘Whomever #1 assigns to be his 
Wast shall be mine too 

The Saudi stand on this ilar point ts clearly stated by the resolution 
of the Board of Deputies” In this resolution, the Board had shown its 

tothe King's order to Katih al-’Adl to abandon the Hanafi doctrine 
In favotie of the Hanbali one thus disallowing the uncommissioned executors: 
‘or guardians to vest in someune else such rights and powers as they have in 
trust, Le. to make someone a sub-executor or a sub-guardian, 

Eventually the appointed Wasi can entrust the guardianship of estate as 
well as of marriage to anyone who stands in a fiductary capacity to him. And 
only then the Was# can rightly claim to have acted within his own rights and 
powers as a proxy to the natural possessor of such powers (the father). 

The judge also has access to the Wilaya but his type of Wilaya is not as 
absolute and natural as that of the father. His Wiaya is also distinet from that 
of sub-Wiasi who succeeds to it through someone else. It is fair to say that his 
right has been brought about by his position as a general protector of public 
welfare. The necessity of appointing a guardian could also be considered a 
principal factor placing Wilay in the new type of universal jurisdiction, 

‘The universality of the Wileva of a judge is extendable beyond any limit. 
Tt might be used to remove even from the father, under certain 
circumstances, his natural guardianship by the imposition of the doctrine of 
interdiction if he be found unfit. 

‘A busy person like a judge would not personally tke over the 
guardianship but he will practice his authority through his proxy. Thus his 
‘task will be to select a suitable person to act under his supervision with the 
‘capacity of an agent 10 assume the name of Wasi or Wakil al-Qadt (the 
commissioner of the judge). 125 
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Finally, the power of assignment may be said to become transferable in 
two capacities Ifthe one who confers that power is the father or if he is the 


because the instructions to this effect came from him in a bequest. 
THE TEMPORARY AND REPLACEMENT WASI 


‘The temporary appointment 
A Wast might be temporarily appointed. Nonetheless, during the course 
of his appointment the executor’s credibility will nor suffer a bit as a 
consequence. Many expressions may be used to convey the testator's 
intentions some of which are ‘I bequeath the management of my bequest to 
11 for a year’ of 'A is to become my executor to administer my state until he 
my creditors’ or ‘until my absent or captured brother is back’, 
‘etc, Such @ Wasi will hold the same power and enjoy the same right just as 
it his appointment were indefinite 

‘The executor of the guardian of court may also be appointed temporarily 
to deal with the Wisaya and the minor's affairs. This is seen in the case of 
LH", boy who for some reason of other possibly the illness or absence 
‘of the Was, was left with no one to care for him. When the matter was raised. 
conceming the need of the boy for a temporary Wasi the Court requested 
proof of the fitness of the Wisays candidate to be confirmed in the usual 
manner. 

S$ was pointed out by the testimony of two witnesses to be suitable and 
fit to be a temporary Wasi for the boy. Thus, on the strength of the evidence 
resented, 5 was appointed a temporary Wasi to look after the boy's interests. 

Such temporary appointment is also iBlustrated by the case of A and his 
corbeneficiaries in the Wagfof K®” 

‘Two Nazirs were appointed to administer the Wagf of K jointly which 
makes unacceptable in law any act by one Naztr only without the consent 
‘of the other, Accordingly, when one of the designated Naztrs, H, was absent 
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‘The testator may if he desires institute a person as Wasi and direct that 
another person be a replacement Wasi for that person. The Wasi, therefore, 
becomes susceptible to dismissal in no definite time but by the occurence 
of certain events. Such events could be the attainment of his son's maturity, 
if he 4s still young, or when he regains his mental faculty, if disordered, or 
recovers from his illness or becomes interested in trade (if the commission, 
involves trading) or finishes his study (reaching a certain level or degree) 
or if he merely becomes reconciled with his mother of if he returns to live 
with his brothers or marries his cousin, etc. 

Atestator may assign his son Wasi but if the son ts not yet of full age when 

the testator dies, then the testator’s brother accedes to Wisaya The substitute 
Wasi is then supposed to assume the office only on a temporary basis until 
the assigned Was! meets or complies with the conditions laid down by his 
father, Then the son will become eligible tw claim the Wésaya. 
However, the substitute Was! should not vacate his post until the instinuted 
Wasi has been cited to assume his power by accepting his assignment 
because once the instituted Wiast accepts, the substituted Wasi becomes: 
excluded. Still ifthe testator sees the services of whomever he has appointed 
substitute Wiast to be valuable 10 the Wisaya, then he might order his 
reinstatement as a limited Wast to accomplish certain duties or he might 
reinstate him by appointing him a co-Waast or give him a supervisory status: 
over al] executors and guardians. 

‘The extent to which these rules are applied are shown in the case where 
the testator had appointed his father, his qwo brothers, his maternal uncle 
and three others as executors to administer, separately of collectively, his 
estate. In the same capacity they were to be guardians over his minors. He 
stipulated the right of any of his children to become a replacement Was! and 
to take over the Wisaya whenever any of them became of full age and Rasid 
‘or mature. Since the testator considered the services of his appointed 
executors of value, he granted them the right of supervision after his son had 
become Rashid and therefore able to succeed to the Wisaya.” 

In a further case the testator appointed his elder son his executor and 


any of them became Baligh and Rashid they would become joint Was! under 

the same 
‘To ensure that the sudden death of the appointed Wasi does not hamper 
the implementation of his bequest, the testator may assign a number of Wasis 
in whom he puts his trust to replace consecutively the dead or unfit Wast 
‘The approval of such a bequest by the Saudi Courts is illustrated in a case 
in which the testator assigned his wife as an executrix to manage his estate, 
extrude the disposable third to meet his funeral expenses and use the rest 
of it for good and benevolent purposes, to distribute the hereditable two 
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thirds among his legal heirs and to withold his minors’ shares for them, 

As life is always exposed to danger and also the testator wishes to make 

sure that his bequest is being carried out in the way he chooses, he 

‘one of his sons as a substitute Wasi and also designated another 
son as substitute Wasi to replace the second Was. If anything happened to his, 
wife and his first son and second son, he gave the right to whoever among his 
‘ther children should prove to be A/arshad of the most suitable, to fil the 
‘vacated post of Wisarye. 

This is also indicated in the case in which the testator bequeathed the 
extrusion of one third of his estate to pay for his funeral and other expenses 
and to buy with the rest a house, a shop oF part thereof, which would bring 
in indefinitely an income in order to pay anual alms. 

He appointed his son as executor to adminster his estate and execute his, 
bequest, Taking account of the unexpected (death, absence or unsuitability), 
he designated his brother A, his grandson & and then the most suitable of 
his offspring as a substitute executor to uphold this duty one after the other”? 


HOW A WASIIS TO BE RELIEVED OF HIS DUTY 


abuse of his power 


‘The voluntary removal 


Voluntary removal occurs when the Wiaw has completed the task he was 
given, This occurs if the executor was commissioned to collect and distribute 
the testuator's estate to his heirs, to reimburse his creditors, to receive the 
sum bequeathed oF to pass the corpus over to those entitled, Ifthe executor's 
commission consists of guardianship, then he will be relieved of it only when 
the deceased's minors come of age and become mature enough to manage 
their own affairs, or when he marries off his ward if he was appointed 
‘guardian of marriage. All the above assignments in addition to the temporary 
‘executorship are eventually terminated without any need to obtain an order 
from the court to this effect, 

However, once a Wasi has been designated by the court on a temporary 
basis, the termination order of his duty has to be made by the court. This 
is illustrated in the case of 2 in the Wagf of K™* 

(On the grounds of H, the joint Nazir of the Wagf being absent, the Wagfs 
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‘granted his request for the same equitable reasons that entitle him to refuse 

‘The executor who before he fulfils his task requests dismissal will be 
granted his request for the same suitable reasons that entitle him to refuse 
to enter into his duties of executorship in the first place. This ts particularly 
relevant if an executor's desire to give up his commission stems from a 
feeling that he is unable (© pursue his duties any further without harm to his 
assignment or hardship to himself 

‘Thus for an old Wast or the Wasé whose ward and estate are at a distance 
from where he lives or one who &s 100 busy or has tao many people to look. 
after, of simply the Wast who for some other reasons does not wish to retain 
such an office because it demands to0 much of his time and emotions, the 
Jaw has given them the right to relieve themselves of the burden which 
cannot be accomplished without much effort. For had the law insisted on 
holding a Wast against his will it would be commining a self-contradiction, 
thus causing harm t0 those it tried to provect. 

Itis noteworthy that the replaced Wasi as well as the voluntarily retired 
‘one, though their Wisaaya should, in theory, come to an immediate end, do 
{in practice continue with the Wasi until they are judicially relieved of their 
commitments, The attitude of the Saudi courts to the termination of the 
Wast's duty is only seen when another Wasi has been installed or shown his 
readiness to tke over the post to be vacated. Such a tendancy is 
demonstrated in the case where immediately after hearing the guardian's 
plea for release from his commission on the grounds of his old age and 
‘engagements, a jucige asked the petitioner if he knew of any suitable person 
to take his place, The mother was suggested and then proved fit for the post 
of guafdianship. However, to ensure against the wards being left without a 
guardian for any time whatsoever the order for the uncle's release was 

pending the completion of the procedures for the installation of 
the mother. The release and installation were issued in one document” 

The case of H is another illustration of this point. 7, being ajoint executor 
to the two bequests, sought dismissal from the court on the grounds of his 
‘old age and his readiness to render a full account of the conducted bequest, 
Nevertheless, instead of ordering his release, the Court postponed it and 
started enquiries to find 4 suitable executor as a replacement. As AP had 
shown her willingness to become an executrix and was proved fit, she was 
officially appointed exectrix to take H's place jointly with the co-executor Mf 
In the same document that H's release from his duty was issued.” 


The forceful or involuntary dismissal 


‘This ts the judicial reaction to four major defaults in the executor’s 
actions. These are: a defect in the mental faculty of the executor to a degree 
that it can never be tolerated, negligence in not taking good care of the ward, 

of the estate he was appointed to take charge of or defiance 

__ of the Sharia’a such as wickedness, profligacy, postacy, etc, as well as 
Fusug’” (untrustworthiness). Disqualifying factors such as the above, 
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whether individually or collectively, call for prompt action from the judge, 
as the supreme observer and supervisor of Wilaya, and the unsuitable 


guardianshi 
‘on the grounds of the danger that the ward might become infected by the 
same disease. Application of this principle can be seen in the case of Fn Mi 
in which the wife was granted the right to dissolve the marriage contract on 
the grounds of her husband's having contracted tuberculosis. 
Application af this could also be inferred from the case of AR 


that her hushand had contracted leprosy. The husband's agent's demand for 
the return of the wife was dismissed as not actionable, 

‘The fact that even the close and binding relationship of marriage being 
able to be dissolved through an infectious disease having been contracted: 
demonstrate that it is even more important for a helpless child, whether the 


‘person 
the principle which states ‘no custody (or Wilaya) for a person who contracts 
a disease which may endanger the ward's life’ 
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CHAPTER II 


APPOINTMENT OF THE 
GUARDIAN BY THE COURT 


In the case of a conflict about to whom the Wisaya should be granted, 
the judge's discretion prevails in respect of the suitablility of the Wast to look 
after children and the bequeathed estate provided it does not conflict with 
the intentions and the instructions of the testator. 

The judge's role is to choose a trustworthy and competent person to 
succeed to the Wisaya. But in his judicial discretion the.judge és not bound 
to choose the next of kin provided that it is considered to be in the best 
interests of the child. However, when the judge decides that two persons, 
who have both offered their services, have equal merits of trustworthiness 
and competency, preference is to be given to a relative over a non-relative 
10 be appointed as the guardian by the court Although the judge usually 
consults the child's relatives first, it must be borne in mind that this is not a 
matter of right for the relatives concerned but a matter exclusively held 
within the discretion of the judge: 

Nevertheless, the Saudi judges tend to grant the Wixaya to one of the 
child's manure relatives, This may stem from the belief that the relatives in 
general are more intimate and concerned. Such preference was voiced by 
the late Mu/tt and Chief Justice of Saudi Arabia when he instructed the Grand 
‘Court of Makkah, in the case of ’A,' who was found to be senile and thus in. 
need of a Wali, chat if among the sons of the senile ‘A one is found fit, he is 
to be preferred to others to be appointed as a Wali to his father, his adult 
sisters and also to the two other sisters who were still minors. 

‘The sex of the minor must be raken into consideration when appointing 
the guardian by the court. For a minor girl must not be handed over to a 
a non.Mabram Wali provided there is a female in residence as well, In 
compliance with this principle the Court in the case of 2 restricted the 
power of the testamentary Wisi who was a non-relative to the girls by 
appointing the mother of the girls as a co-Wast in agreement with the girls’ 
icles objection to the designation by the father of the non-relative Was to 

miieces. 

A boy who is ald enough to make a decision berween prospective 
‘guardians should be allowed whenever possible to exercise such an option 
in order to go with whom he feels intimate and secure in conformity to the 
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Principle which states "The male minor over seven years of age has the right 
to choose the parent he wants to live with in the case of divorce or separation. 
If he opts to choose the custodian (his mother or another close female 
relative) he will remain with her only at night During the daytime he must 
live with his guardian (the father or his representative). 

‘This principle was applied in the case of A v. D, After the divorce, the 
defendant retained her children ¥ (8) and Ab (9). But A, the father and thus 
the guardian raised the claim that the children should be handed over to him, 

At this point, we may consider the fact that the standard of maturity of 
‘minors of this age is such that they maybe considered manure enough, within 
certain limits, prompted by their own feelings, to decide which parent (or 
guardian) they choose to live with. In the case in question the Court granted, 
¥ and Ab. the right of choice. As they had both been brought up by their 
mother, D, they chose to live with her.* The jurists also thought the same 
Principle is applicable to the seven years old girl, whose father is dead or 
Unfit, (0 choose between rwo competing Mabnams.* 

‘The Wasi who only socks the grace of God by offering his services freely 
might be deemed to be the sort of Was whose commission is safe and would 
look after the ward and the esare better and could thus be favoured to a 
businessman as a Wasi ® 

Finally a person who lives within the same vicinity as the ward or the 
estate bequeathed is preferred to one who lives far from where the minor 
or the estate is situated. However, the court, for some reason of other, may 
‘overlook this point when it is found to be in the interest of the minor or the 
‘estate its can be seen from the case of KB v. A” 

The Court had appointed the laner guardian of his grandchildren, N, R, 
J and M.A dispute arose when A forced them to evacuate the house they had 
inherited and in which they were living with their mother, the plaintiff, on 
the grounds that it was too distant from his residence to supervise them 
properly. In return he allotted them a small apartment in his own house. Kb 
the mother, officially appointed co-guardian, petitioned the court to examine 
the situation of the children who, as she claimed, were ill-treated by their 
grandfather. She described the life with her ex-father-in-law as continuous 
humiliation and asked the court to revoke the grandfather's guardianship, 

‘The court refrained from enforcing any decision and advised an amicable 


concerning income and expenditure and to act as an intermediary in paying 
the monthly maintenance. 

In brief, the qualifications the court look for when appointing the 
guardian are, besides his trustworthiness and competency, that he be if 
Possible, a relative to the ward and if a girl over seven years old, a Mabram, 
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the Mumayiz child (who has attained the age of discretion) should be left 
10 choose berween two oF more competing relatives living in the same 
locality as the ward and who may protect the ward's estate from diminishing 
and that whosoever freely offers his services may preferably be chosen, 


DIFFERENCE BETWEEN THE TESTAMENTARY 
GUARDIAN AND THE GUARDIAN ELECTED 
BY COURT 


‘The testator is under no obligation to favour a relative over a non-relative 
to take care of his minor issues. He is undeniably the closest to the minors 
and most caring, too, among their Auyya or guardians and will thus be 
expected to choose a person of competence and trust to fulfil the obligations 
of Wilaya, 

In such @ position the father could assign to the Wilaya a less competent 
person if he thinks him to be more lenient to his minor child, Al-fasig, for 
instance, (who is not usually trusted with money) can be appointed executor 
even with the testaror’s full knowledge of the executor's undesirable 
character because, as we said, the executor stands in a fiduciary capacity to 
the testator. 

Also in the same category is the appointment of an incapable person to 


reaches the age of maturity or if he is reconciled with his mother. 

Unlike the father, a judge is in no position to know who would best 
protect the minor's interests and his wellare. He is thus advised to entrust 
the guardianship of a minor to one of the minor's relatives if there exists 
among them a sympathetic and competent one. Accordingly, there will be 
no chance ever for a Aasiq to be entrusted as a guardian or executor by the 
court 

‘As a precautionary measure, the Saudi judges in an attempt to contain 
the possibility of conflict between the minor's relatives in respect of the 
appointed guardian and to waste no time in lawsuits often consult those who 
may feel obliged by their social custom to get involved with the affairs of the 
minor. Here is a case as an illustration of such an attitude. In this case a man 
died leaving in need of a guardian his three gicls. When their case was raised 
in the Court, the three directly involved people, the minors’ mother, their 
grandfather and theis paternal uncle were present and were consulted about 
the person they thought suitable to be the sire guardian. Both the minocs 
mot ‘grandfather gave their full to the appoir of the 
minors’ paternal uncle as their a iene ob ion 

Also in the case of al-M" he claimed, in the presence of his mother with 
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the support of adequate proof, to have been appointed by his father a Wast 
to his brothers, But before the brother was appointed the judge consulted 
the mother and got her approval 

‘There are two cases where the testamentary executor cannot be removed 
from executorship by the court. The Birst is a defect in his faculties which 
does not affect his mental capacity, € g, blindness or deafness and dumbness 
which are likely to weaken the conduct of the executorship’s affairs. The 
second is the mere suspicion of negligence and extortion by the executor, 

When a judge is ambivalent about an executor, whether he is desiring to 


when the judge learnt during the hearing that the boy's guardian (his 
mother) did not know the exact income of the ward's estate, he appointed 
the ward's paternal uncle as a co-guardian and insisted on his presence every 
year at the time the mother received such income and every month when 
she extracted out of it the maintenance of the ward, thereby obtaining precise 
accounts. The judge also compelled them to keep records of the ward's 


re. 

‘A different consideration was made the basis of appointing a co-Wast in 
the case of Z 

‘The paternal uncle of the three girls objected to the confirmation of the 
testamentary designated Was to take care of their estate and their marriage 
because he was a non-relative to them (which he thought would cause 
friction and estrangement between him and his nieces). He thus suggested 
their father's maternal uncle to be a co-Wasd. Accepting the uncle's argument 
ely the judge appointed the girl's mother as a co-Wasi."? 


intention of giving up her work, the judge appointed the uncle a co-Wast 
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and ordered their return to their mother’s custody. She was instructed (0 
keep her promise to employ a servant to care for the children during her 
absence from the house. 

Suspicion of negligence caused by the Wasi delaying the payment of 
‘maintenance to the custodian is taken as grounds for the appointment of a 
co-Wast as shown in the case of Fv. Mf 

The latter was accused by the mother, who was the custodian of her own 
girls, of refusing to provide support for her children during the years 1378 
and 1379 AH, causing immense hardship to the mother and demanded, 
therefore, the appointment of a co-Wasi to ensure the continuance of 
support. Her request was granted and she was appointed the co-Wast over 
her children."* 


DUTIES OF THE WASIS AND 
ADMINISTRATORS 


There is no legal obligation existing in Islam which will force the legal 
tepresentative 10 inherit the duties and the responsibilities of his 
praepositus. But that does not mean that the remaining liabilities will not be 
met. The law has made sure that in the absence of testamentary directions 
and a designated Wias, the heirs themselves will have to bear the burden of 
administering the estate and ensuring that all the deceased's liabilities are 
met in full of in part according to the extent of the estate, no more and no 
Jess, This was illustrated in the case of the heirs of Mv. the betr of A! 

Awas indebted to Mf and both died before the debt was recovered. Thus: 
the two daughters of M sued the debtor's brother and his heir for their share 
in the debt. The defendant informed the court that his brother died destitute 
and he had no obligation to settle such a claim. 

Nevertheless, the defendant desiring to release his dead brother from. 
spiritual condemnation over this debt reached an amicable agreement with 
the plaintiffs to pay out of his own pocket a sum of money, ax he had also 
done with other claiming heirs, in return for the plaintiff's undertaking to 
release his dead brother from any moral blame related to the debt. 

The court may intervene to limit such power by appointing one of the 


to carry out the task. Accordingly charges will be made against the appointed 
administrator instead of the heirs collectively as demonstrated in the case of 
Sv, Bait alMal.!® 

The plaintiff used to work for ahSh who died with the wages of the 
plaintiff unpaid. The appropriation by Bait al-Mal of the dead man's estate 


136 


Appointment of the Guardian by the Court 


The case of Fv. abM" is also an illustration of this, F was a Nazir of a 
Wagf and al-M was her agent. On behalf of his dient, he received SR8,840 
and died without it being paid to his client, F. Following ber claim, the court 
‘ordered an investigation into @l:M's monetary state which revealed that he 
was also indebted to someone else and left only a share of two and two-thirds 
qirat in real estate. 

A court order was served to Bait al-Mal to seize the two and two-thirds 
qirat and to sell it in an auction and pay the plaintiff and other creditors, 
who had sufficient proof to support their claims, If the price is insufficient 
to meet all debts, he is to allocate proportionately to each debtor an amount 
which will only partly meet the original debt. 

‘The general task of the administrator is to collect the assets, to receive 
credits due to the deceased, to discharge owing debes, to sete all the 
‘outstanding liabilities and finally to distribute the remnants in accordance 
to the law of inheritance by giving cach heir his entitlement When a part of 
the estate is the subject of a will, the administrator's task will be to hand it 
over to the testamentary executor otherwise to the executor appointed by 
the court, An illustration of this is found in the case of S and al-M v, Bait 
al-Mal"” in which the death of A resulted in the appropriation of his estate 
by Bait al-Mal. Following such action a/M, being a testamentary executor (to. 
administer the deceased's estate and to extrude the disposable third out of 
which to pay for his funeral and to pay the remaining for good and 
benevolent purposes at his own discretion and to conduct the distribution 
‘of the owo thirds between his heirs), applied to the court for the 
third to be delivered to him. 5, as agent of the heirs, also applied to the court 
10 distfibute and surrender to each heir his entitlement As head of Bait al-Mal 

that the deceased's estate was still in his trust the judge 
ordered him to hand over the disposable third to the Wax and to distribute 
the remaining two thirds among the deceased's legal heirs 

Its the duty of Bait al-Mal, when more than one person claims to have 
been appointed the sole executor, to appropriate the bequeathed estate, 
until the dispute is solved, as Occurred in the case of Z'y. Bait alMal.!” 

2% father, A, had given his daughter the authority to pay for the funeral 
rites and to distribute one third of the estate among the poor according to 
a provision in his will. After the death of A, a dispute arose between Z and 
her uncle who claimed the right of Wisaya. This resulted in the deceased's 
estate being entrusted to Bait al-Mal until the dispute was setled. As the uncle 
‘could not prove his claim and Z's claim was supported by evidence Bait al- 
‘Mal was ordered to hand over the estate to her. 

In his capacity as a testamentary executor with special instructions to 
receive debts owed to the testator, it will be an tltra vires for him to sue the 
debtor for the debt due to the testator. This is because the debt owed to the 


contrary to the testamentary executor, the court's executor can sue for such 
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debts since he (the court's executor) may be acting in the capacity of the 
heir's agent too. 

As to the disichargeability of the executor to the bequeathed obligations 
and loans, the law has given him the right, in the face of the heir’s refusal or 
denial, to carry out the bequest secretly from whatever property he has or 
from whatever property he may lay his hands on, with the only condition 
that the executor must be sure that the claimant's allegations are genuine. 

‘The appraisal of the ward's maintenance is the court's task. The sum is 
fixed by the court according to the current standard of living, the social 
position of the ward and the financial capability of the ward's estate. 
However, should the fixed amount be too high for the ward's estate to bear 
of too low to suffice for the ward's needs, the court will reconsider its 
previous appraisal and replace it with an adequate amount, This is 
manifested in the case of Fv. M” 


mother, SRA, SR70 and SR5O , Le. a total of SR200 monthly in maintenance 
for the children. 


‘The control held by the Mushrif is spelt out by a Saudi judge in the 
following case, 

Aman appointed his wife as Wast t his minor daughter and 
amcor nm a Me ml a ga 
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CALLING THE WASI TO ACCOUNT AND HIS 
LIABILITIES 


Negligence and mismanagement by a Wast will not be left unchecked, 
for the law cannot afford to let him, as an immediate controller of the ward's 
affairs, abuse his duties and get away with it, The law has, instead, set up a 
set of rules which if contravened will result in the Wasi being accused of 
negligence or mismanagement Apart from offences against life and limb, 
none of the rules can be described as unqualified or uncompromising rules. 


negli 
the office of executorship and guardianship. If, for instance, negligence goes 
as far as committing the mortal sin of killing his ward or in aiding and abetting 
hhis death, then the guardian should not expect to be exempted from 
of to be shown clemency, just by being the victim's guardian. 
‘The law is resolved to observe the equability of offence with punishment 
Accordingly, the guardian will receive a similar punishment as that of an 
alien. That is to say, by retaliation in person if it has been proved deliberate 
‘or by paying compensation to the other heirs, if it has not. The heirs may 
commute the retaliatory penalty to blood money and they may also remit 
gratuitously both penalties 

Bur if, on the other hand, the loss of limb was the result of negligence, 

then no one is permitted to relinquish on behalf of the child and monetary 
must be paid in full Further, if the act is deliberate, an 
immediate dismissal is necessary, otherwise the repercussions are left to the 
judge's discretion, 

‘As far as the property is concemed, the Was is expected to administer 
prudently and efficiently the property in his trust, as if it were his own, He 
is ths to invest the property in a Jucrative way to compensate for the paid 
maintenance and Zakat (almax), in compliance to the Hadith, “Trade with 
the ‘of your ward so as it is not to be devoured by the Sadaqa 
(Zakat)’” Nevertheless, the Wasi must not commit the property of his ward 
to an unsafe and unprofitable trade. He must not also take this property to 
a city which is unsafe of through a route which is threatened with perils. 

‘Although the lw permits someone to be contracted to trade with the 
child's property in retum for a portion of the profit as a fee, the Wasi (or 
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In adherence to the principle which recommends trading with the child's 
property, the Saudi Court has upheld the bequest in which a father had 
appointed his elder son a general Wasi (an executor and a guardian of the 
children) with instructions to maintain his trade. He also appointed two 
persons as overseers to provide his Way with their advice only in respect 
of his trade ** 

In another ease the testator, who was not known to have been a merchant, 
appointed his two brothers as executors and guardians to his children, He 
ordered them wo trade with his children's property until they became of full 


Also the Saudi judges, in compliance to legal principles often recommend 
the guardians 10 purchase with the accumulated wealth some real estate 
giving revenues thus to assure its safety together with the continuous support 
for the wards. This is illustrated in the case of Z, who designated A as guardian 
to his children. In consequence of an objection raised by the children’s uncle 
against the designated non-relative being the sole guardian of his minor 
nieces, the court appointed Af the gitls’ mother, a co-guardian. In the letter 
of her appointment, the judge instructed both guardians 40 safeguard the 
property of their wards and to invest it in a real estate. It enjoined both to 
act collectively in relation to thetr duties and warned both of them to act 
without first consulting the other and making sure that their action would 
be beneficial to their wards 

The Was! must avoid extravagance in dealing with the ward's property, 
Pay no more than a reasonable price for the necessities and pay only a 
sufficient maintenance for the children. Such maintenance should be equal 
in amount to that usually required by his class and no more. In this, the Saudi 
judges have complied with principles seen in the case of A” who pleaded 
to the Court to name the amount of SR1O, as maintenance for cach of his 
wards per day In answer to his plea, the judge requested proof that the 
suggested amount was required by their equals in addition to a proof that 
the property of his ward could bear that amount The judge also requested 
proof that the amount to be ordered for maintenance be suitable and 
deductable from the income of the ward's property. This was to insure a 
lasting revenue for the ward as it necessitated an adjustment berween the 
Property owned by the ward and his needs. 

Acomprehensive case which is indicative generally of all points discussed 
above, as well asthe trend in Saudi courts concerning. preservation and 
spending of the ward's propery, is the case of A and Ab: 

Aan! Ab who were guardians to two different groups of wards submitted 
an application to the court stating the needs of their wards to maintenance, 
Accordingly they sought authorization to sell the wards’ common shares in 
three houses at the offered price they considered to be fiir. The judge 
requested the two guardians to support their claim by presenting letters of 
their appointment, which gave them the right to speak for the children, 
coupled with a proof that the offered price was fair and of value tothe wards, 

After they had presented what was required of them, the judge delivered 
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his judgement as follows: 'In accorctance to the adequate proof presented in 
the usual manner and the assertion of their appointment, I (the judge) 
judicially confirm the correctness of their claim. 1 also permit the two Awsiva 
{pL of Wasi) to sell jointly the shares of their wards as part of a whole sale 
‘of the three houses with a fair value offered for them since such a sale at the 
mentioned price is of benefit to the wards. I, at the same time, award the 
two Wasis the wards’ share of the price from the three houses and enjoin 
them not to spend any of it except when needed for the necessary 
maintenance. | also enjoin them to expand and invest the children’s property 
in lucrative schemes and avoid loss and fraud or alternatively, to buy real 
estate with potential revenues. 

‘As any excessive payment over moderate maintenance is an ultra vires 
act, the property of the child should bear none of i The Wasi will be 
regarded as having gone beyond his authority by providing on a higher 
standard of living than the ward has been accustomed to. 

‘The Wasi will in no case be permitted to pledge any of the ward's property 
for his own benefit. Also he must not gamble, bet or spend a single penny 
thereof in any sinful oF unprofitable way, He must pay the Zakar or alm-tax 
regularly out of the ward's property, 

Selling without need or apparent profit any of the child's property is 
illegal, thus the impending cost of the contract and consequent lows because 
‘of the invalidation of such a contract must be borne solely by the Wasi, for 
itis the result of an unlawful act” 

The responsibility for unauthorized or irresponsible actions in relation 
to the property of the child as determined by the Saudi courts in adherence 


to the children’s mother. The defendant was obviously expected to bear the 
‘consequences of the property having been sold or consumed or the buyer's 
refusal to hand it back. 

Ifthe Wasi's act involves the letting of the ward's property with less rent 
than the usual market rent, the Wasi will be held liable for the loss incurred 
by the low rent. This is compared to the lewing of a Waaf with less rent," 
thus leaving the act of letting unaffected. This is, of course, unlike the act of 
selling without benefit to the ward, as the letting mistake with less rent can 
be corrected by later letting, while the act of selling cannot be undone since 
it involves the alienation of the ward's property 

If the Wat trades in the property of his ward himself, the incurred profit 
should go exclusively to the ward. But if he contracts it to a merchant for a 
fee from the profit or if he deposits it, he will avoid liability only by lending 
it to a trustworthy person and if he knowingly gives the corpus in his trust 
toa dishonest person and the corpus is afterwards last of perishes, the Wast 
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will then be obliged to compensate for the lost or perished corpus. 

‘The Wasi will not be regarded as generous by giving generously from a 
property he does not own, thus if he pays the servants or agents more than 
their usual wages or remuneration for their services, he must bear the 
excessive part himself because in doing so the Wasi is considered to have 
exceeded his power. The property of the child will also not be affected by 
voluntary donations made by his guardian, Thus, if on behalf of the child, 
the guardian does so, donations will be deducted out of his own estate and 
not out of the child's. Nevertheless, a small gift is permined provided that it 
satisfies two conditions, that it is a Compensation for a prior gift to the child 
that it is a small one which does not allect his 

Usually the maintenance of the child is spent on him by his guardian 
but if the guardian is to prepare his ward for on-coming adult life, he may 
pay his ward his usual maintenance provided he keeps him under close 
supervision to know how and on what things the child spends it. But if from 
past experience the guardian knows his ward to be a spendthrift, then he 
‘must not hand over the maintenance to the child every month, nor even 
every week, but every day, and if the child is very extravagant, then not even 
daily but meal by meal. When the guardian, without reason, persists in giving, 
the extravagant child his maintenance, he will be committing an act of 
negligence and will thus be held lisble for incurred loss of the child's estate 
Nevertheless, if the court decides the time and manner at which the 
maintenance of the ward is paid, then no liability will fall upon the guardian, 
A demonstration of the Saudi arirude as to these principles is seen in the 
following cases. 

In the case of A v. Ag the amount of SR2 daily had already been 
adjudicated as the sum of maintenance to the boy. As it became insufficient 
to meet his primary needs, the boy brought his guardian to court and 
appealed for an increase in his maintenance to a level sufficient to cover his 
Primary needs. Showing an understanding attitude towards the problems 
facing the boy in view of his changing needs, the judge favourably. 
He asked the boy what amount he thought sufficient for his maintenance. 
‘SR120 monthly in addition to SRIO0 every three months for his dress was 
estimated by the ward to meet his growing needs. As this estimate fell within 
the revenue of the boy's estate, it was accepted as fair by both the guardian 
and the judge and an order was made for it to be paid and the first instalment 
for the month of Rabi’ al-Awwal was actually paid to the boy by his guardian 
in the presence of the juclge in the court 

‘Due to the relative maturity and understanding shown by the boy, the 
judge altered the previous arrangement ordering the maintenance of the 
ward to be paid to him monthly instead of it being paid daily. 

Also in the case of A v. H", the former, an under aged boy, had applied 
to the court to declare him Rashid, mature and to terminate the guardianship, 
of his mother over him His failure in the test of intelligence carried out by 
the judge caused his allegation of maturity to be dismissed, Turning to his 
maintenance and how it was w be spent the boy's uncle, who was consulted 
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‘by the judge, stated thar the boy was not Rashid and was unfit wo adequately 
conduct his estate because, he added, the boy did not have sufficient 
discretion to deat with his estate: So alternatively he suggested as a sufficient 
maintenance for the boy, the amount of SK1 per day, to be given to the boy 
in addition to whatever amount he might obtain in return for his services, 

‘Apparently the judge seeing as unsatisfactory the latter part of the uncle's 

ordered the amount cf SR30 to be paid to the boy monthly at 

the rate of SRI per day 

Of course, the court does not always order the maintenance to be handed 
‘over to the child but may order it to be spent on behalf of the child by the 
guardian. This is illustrated in the case of A and S* 

P, who was the mother of the wo and also the guardian designated by 
the court, appealed tw the court to specify an adequate amount for the 
maintenance of her pwo children and for permission to spend it on them. 


(mother), 
‘When this decision was submitted, as required, for ratification to the 


the deceased, alleged that most of the claimed estate was burnt with the 
plaintiff's daughter. Eventually, an amicable agreement was reached between 
the defendant and the heirs; the plaintiff (the mother), the deceased's young, 


above trend where the laner, who was the Nazir of the Wagf, was accused 


mtortion, Sb, conducted the case until it came to the crucial stage of agrecing 
ta reconcilizzory solution, then 5 took over and pleaded her own case (a8 
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original plaintiff) on behalf of herself, her children, to whom she was 
guardian and as agent to all the beneficiaries of the Wadf, 1ook over the case 
in which the defendant, the accused Nazir, undertook to pay SR14,000 in 
return for 6, the original plaintiff and agent dropping the charge against him. 
Here the guardian of the children, on behalf of her wards, is considered to 
have accepted the settlement with less than the original claim rather than to 
allow the case to drag on and on to an unpredictable end. This had the 
backing of the court as it was apparently beneficial to the children and the 
beneficiaries as a whole. 

Due to the principle which states that ‘the guardian (Wali or Wast) is 
assumed trustworthy until the contrary is proved’, then the guardian loses 
all responsibility. The assumption of the guardian's trustworthiness comes 
into question when his exward accuses him of having committed a direct 
offence against his estate or of an act which requires compensation such as 
negligence causing loss, favouritism or donation from the estate of his ex 
‘ward, etc. An accepted justification accompanied by the guardian's oath are 
considered necessary to cause the dismissal of such accusations against him. 
In the cave of accusation against the ex-guardian which involves a dispute 
concerning the period of maintenance and the amount paid, he will not be 
liable to support his defence on his oath provided what he had done does 
not contradict an established tradition, 

But if he is accused of underselling the estate of his ward of that such a 
sale was contracted for no obvious benefit, then his claim that he acted on 
the basis of the benefit and interest of the ward is to be accepted 
be supports it on his oath. If the sold property is real estate, then one of wo 
justifications supported by his oath ts to be accepted in defence against the 
accusation. These are that it was considered advantageous to the ward or 
that it was done out of necessity. 

Nevertheless, the Saudi legislature has taken a protective step to prevent 
such a dispute concerning the sale of the wards real estate developing 
between the ex-guardian and his ex-ward by obliging the guardians to apply 
to the courts for permission if any of them wished to sell the real estate of 
hhis ward and to state the reasons for it supported by wo witnesses. An extra 
precaution that is deemed necessary in this situation is that the court must 
alter issuing permission for the requested sale refer the case to the Judiciary 
Board of Scrutiny for further reconsideration.” 

‘This is illustrated in the case of F who as guardian over her boy, applied 
through her agent, M, to the court for permission to sell a share of the boy 
in # real estate as he needed the sum for his maintenance and education. 
Consequently, due to the stated need and the adequate proof presented in 
support of the claim, the Court issued the requested permission which 
‘enabled F to sell the shares proved to be owned by the boy in the mentioned 
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Wasi (guardian) and the named supervisor of the Wasi sought confirmation 
of their appointment from the Court and this was later granted in accordance 
with the adequate proof the nwo presented. Consequently, the Court 
enjoined the Was! (the mother of the girl) to consult the supervisor in all 
‘matters concerning her duty. In conformity to the Royal Prerogative and also. 
to reinforce the duties of the two Wasts, the Court ordered them to refrain 
from selling any of the girl's real estate before they obtained a permission 
from the Court" 

‘To avoid dispute between the ex-ward and his ex guardian in respect Of 
the payment of the ward's estate to him after his coming of age, the Quran 
advises the guardian to bring witnesses at the time of delivery? With 
reference to the credibility of the ex-guardian who did not take witnesses 
when he is faced with the claim of his ex-ward that his estate was still 
undelivered to him, contrary to the aforementioned, the jurists, here, 


holds the orphans estate and the borrowed object for his own benefit, 


REMUNERATION OF WASIS 


of Wisaya not only because they were appreciative and pleased that their 
services were badly needed, but also it was coupled with their desire to 


A, bequested a number of houses and some productive lands as a Wagf to 

his relatives and the poor and the humble people, To remunerate the Nazir 

for his services he set aside one tenth of the entire produce after paying for 
jing, repairing and other necessary services 

Also in another case the testatrix bequeathed a fixed sum for the executor 
in return for his efforts in performing her bequest * 

‘Also there is a case where the testator stated that he agreed with the 
executor not to take or ask for remuneration in return for the execution of 
his bequest.” 
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On some other occasions, (the rarest of all) the Wasi (or the Nazir) may 
put his need for remuneration before the judge on whase discretion the 
decision to grant or refuse the request depends. The judge, therefore, may 
lisnit a sum paid to the Was! or Nazir if he deems it to be beneficial, for 
instance, if the custom of the country’s inhabitants requires it. An application 
of this rule is seen in the case of S, who as a Nazir to his grandfather's Wagf, 
felt a need for the work to be remunerated so he applied to the court for 
remuneration to be paid to him, AS requested, two experts testified that 
Nazarah required the deduction of one twentieth from the income and the 
‘court ordered it to be paid to the Nazir” 

In another case the fixed remuneration of the income of the Wagf for 
the Nazir, S, was ordered by the Court to be one tenth when his claim for it 
was supported both by adequate proof and by the backing of the 
beneficiaries ™ 

In the case of services duly performed in cases of desperate necessity 
with the intention of claiming back or when something has been paid 
towards the safekeeping of the estare of the ward, the Wasi is entitled to 
reimbursement provided they are properly incurred expenses. Adherence 
to this by the Saudis is illustrated in the case of Fv. AL? 

When F claimed to have spent SK730 for the lodging and maintenance 
of her children with the expectation of reimbursement, the court ordered 
AM, the Wasi of the minors, to settle that amount. 

In reference to remuneration the Quran makes tt permissible rather 
than a right to claim. The verse says: ‘Whosoever (of the guardians) is rich, 
Jet him abstain generously (from taking of the estate of the orphans); and 
whosoever is poor let him take thereof in reason (for his guardianship) "° 
The verse has restricted permission to the poor and has introduced, further, 
two other limitations; these are not to seek richness and not to extract more 
than his real need. Such restrictions are referred to from the word Bil- 
ma'ruf or benevolence, that is 10 say, to take as remuneration out of the 
minor's estate only what is reasonable. 

The amount to be extracted from the ward's estate as remuneration by 
the poor Was! is limited to the lowest amount between his need and the hire 
required for such a service since he takes it because of the two definitions; 
‘one for his services rendered and the other for his being in need. An order 
from the court is not necessary for this. But if the Wasi is rich he can only 
obtain remuneration when it has been ordered by the court™ 


EXECUTOR DE SO TORT (TUFAILY) 


Tufaily 1 in general a person who meddles in someone else's affairs 
«without prior authorization. He is the one who, without being a de jure Wasi, 
deals with a dead person's property or children, The conduct of such a 
person, if seen to be beneficial to the property or the children, will be 
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validated In this case if someone pays out of his own pocket to protect or 
secure their properties or pays for the children’s maintenance, he will be 
refunded, Also this is true in the absence of a Wasi or prior to the 
appointment of a Wast; Le. someone is allowed to sell perishable and trivial 
‘objects or borrows on their behalf if their maintenance is at stake. This 
principle is illustrated in the case of Fy. At" 

In consequence of the Wasi’s (the defendant) failure to provide the 
necessary maintenance of her children, F took the responsibility herself with 
the expectation of reimbursement. The defendant was enjoined by the court 
0 refund it to the plaintiff. 

But at no time will the Tufaily be allowed to sell the child's real estare 
‘or what is considered vital for him without authorization from the court. The 
unauthorized action of the Tufaily ts penalized by the invalidation of the 
‘contract or by obliging him to pay compensation for the damage incurred 
or for the reduced value of the sold object or penalized for both, as he is 
described as having no rights but as being liable to penalty.” This principle 
Is seen in operation in the case Of S v. F. 

The defendant, who was the children’s uncle, sold on credit some of the 


without 

F (the seller) responsible for the return of the objects sold. To facilitate his 
task, the court called on the buyers to help in their return. The obligatory 
order on the Tufaily to return the sold sheep is an indication of his liability 
whereby the inability of the buyer to return the sheep since he had 
slaughtered them or the refusal of the buyer to return them on the grounds 
‘of increased prices in the meantime, will have to be settled and born solely 
bby the defendant F 

‘Also in the case of someone being in the wilderness with a dying person 
‘of coming across a dead man, he may wrap the dead man’s body ina modest 
cloth and claim reimbursement afterwards. He is allowed to sell perishable 
property and transfer the rest where there is a Hakim or judge. The Tufaily, 
in such a situation, escapes liability only by fully preserving without 
‘encroachment, the dead man’s propery. 
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Part Ill 


SOME ACTIONS WHICH IN 
CIRCUMSTANCES ARE 
LINKED TO THE LAW 
OF BEQUEST 


CHAPTER I 
INTRODUCTION 


‘An inter vivos gift made to another person, if met by acceptance and 
delivery, becomes effective immediately without restrictions ‘The donation: 
made while dying is another type of gift. I is the gift made during the donor's 
illness, For this purpose the type of illness must be a serious one where death 
becomes a possible outcome of that particular illness. 

‘The main condition in this repect is that an illness must constitute a 
menace and apprehension of death, be considered dangerous or be likely 
to cause death or death must be considered to be a direct result of it. Virtually, 
an illness proven as such has the effect of turning the donation made during 
death sickness into a degree between a gift inter vivos, (a gift made during 
health), and a testamentary gift. This position makes it more convenient for 
Us to treat it separately 

Donation during death sickness Is likely to incur a disastrous loss to the 
legates. That is of course, since donation in death sickness has a priority 
‘over legacies and in terms of time is bound to be settled first. This is a move 
which will ultimately and effectively decrease the disposable third forcing a 
proportionate abatement of bequests if there ts a number involved. Such 
precedence over a bequest owes much to the eligibility of the bequest to 
‘operate in a time stipulated in the future because the testator does not give 
up his rights und after his death when such rights have substantially ceased. 
While the gift, on the contrary has an immediate effect though its execution 
is deferred 

In order for itto avoid the application of the ultra vires doctrine for being 
‘excessive to the disposable one-third, the donation in death sickness 
whatever it is, (whether Mababar or connivance, in sale, acknowledgement 
of debt to another, releasing 4 debt owed to him by others or merely a 
personal gift), has to gain, partially or fully the approval of the legal heirs if 
itis to become operative at all. This is based on the Prophet's (peace be upon 
him) rule in the case of the dying person who freed his only estate of six 
slaves. After his death the Prophet cast lots berween them, freeing two of 
them and retaining the other four to the possession of the heirs as they 
represented two thieds of the estate of the dying person. 
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A dying person or, more precise terms, a person on his death bed (which 
matches the Arabic technical term Al-marid marad al-mawut al-makbuf), is 
4 person who is suffering from a fatal physical disease, even without pain, 
such as haemorrhage where danger lies in the result of the continuation of 
haemorrhage. It can also be a person whose sole danger consists of him 
being subjected to live under the threat of death. 


GIFT IN DEATH SICKNESS 


Agift of any estate made during the donor 's illness will not, under Islamic 
Jaw, be treated as a gift made in health, whether the gift is in the form of a 
donation, an acknowledgement of debt or a connivance (in the character of 
‘selling an article for less than the real value or buying it with more than its 
normal market valve). The reason for this és the fear that should the dying 
person be left to his own desires he might leave a token portion to his legal 
heirs of might even leave none at all. 

The donation in death sickness is not under Islamic law the same as 
donatio mortis causa of English law. Though they both deal with the same 
‘object and serve the same objective besides the fact that the transaction 
according to both laws takes place during what each law considers t amount 
to terminal illness, 

However, a fundamental difference between the two laws concerning 
donation in death sickness is the possible redemption of the donation in 
English Law if the donor recovers from his illness since it is made conditional 
‘on death.’ But under Islamic Law, the donation és ultimately operative. ‘Thus 


the donation* 


POINTS OF RESEMBLANCE TO GIFT INTER 
VIVOS AND BEQUEST LAWS 


‘are the rules that it takes from the law of gift inter vivos. 

Various gifts though made during a death sickness, unlike a bequest, will 
be effective according to the different times of their acceptance and the 
donation would not be subjected to redemption after delivery unless of 
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position is not the same as it is for the bequest where aeceptance cannot in 
any way take place prior to the testator’s death 

‘The other rules which the donation in death sickness take from the law 
of bequest consist mainly of limitations as follows. 

‘The amount of the donation made during death sickness has to be within 
the one third limit. Anything in excess of the disposable third is subjected 
to the approval or disapproval of the parpositus’ heirs. Also, just as in the 
case of a bequest, the gift will not be operative to an heir, who has a positive 
and fixed share in inheritance unless his co-heirs consent to it 

Donation in death sickness also resembles a bequest in the case where 
a number of donations are involved and there is simultancous acceptance 
by a number of donees or by an agent on behalf of them all by verbal 

o receipt or otherwise. All these gifts are to be considered 
without priority in the disposable one third. As to the process of 
proportionate abatement of the accumulated gifts, if the third falls short of 
meeting all gifts, this can occur only after the death of the donor and not 
before 


WHAT ILLNESS IS REGARDED TERMINAL? 


Marad al: mawwt o¢ death sickness, generally speaking isan illness which 
brings with ita reasonable degree of certainty of death. Of course, from the 
definition of the jurists, one realizes that in order for an illness to be defined 
@ terminal, it does not necessarily mean that death is an inevitable 
‘consequence. But there has in the meantime to be reasonable grounds for 
suspicion that death could follow as a result. This has to be the case because 
the jurists have described it as merely a dangerous illness. That is to say that 
Almarid marad al-mawwt al makbuf is the ill person whose sickness is 
feared to lead to his eventual death. 

‘The fact that Muslim jurists have concentrated much of their efforts on 
defining and examining the types of diseases to establish what may or may 
not lead to death would not meet with justification of any suggestion that 
they are to be blamed for ignoring or shifting the emphasis from the mental 
to purely physical state of the ill person. An evident confirmation of this 
attitude is the association of the ever present fear of a terminal illness or an 


the 
significance attached to the mental state which is accepted side by side with 
the physical state of the ill person. The whole concept centres around the 
word Makhuf, anticipated or serious 
Finally, to further reinforce what we have said above, we refer to some 
‘cases which the jurists considered to amount to death sickness, Thisis where 
the state of mental fear is deemed to be the determinate factor in a death 
sickness, with the exclusion of the physical factor, which may lead to eventual 
death. For instance, in the case of a healthy person who sails into 
unpredictable, starmy seas, the mental fear of extinction which must have 
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arisen caused the jurists to consider him throughout the duration of the 
storm as a person in death sickness. 
Our conjecture is that the juristic definition of the state of the dying 


symbolize the mental side (such as a person going to war, sailing on high 
and vicious seas or awaiting execution) where a person would be living 
under a constant threat of death and thus in fear for his life 

“This is in line with the artitude of the jurists who always seek to contain 
the whole idea they search for in as few words as possible. 

Contemplation about a person contracting a fatal disease is meaningless 
unless death actually occurs. It will not be of much concern if heirs de not 
object to the dying transactions and the donees do not dispute Hllness or 
fatality. For if they do, all the ill person's previous conduct will be subjected 
10 a retrospective review back to the point of time at which terminal illness 
is deemed to have started and from then on is reckoned to have steadily 
worsened. 


The case of al-Kh* illustrates the relevant point in its practical sense, 

In this case the heirs objected to the selling of part of the deceased's 
house to his wife. They claimed him to have been sick at the time and not 10 
have known what he was doing, In the light of this claim, a lengthy 


sickness. 
‘When the result of the investigation carried out by the court was found 


termed to be death sickness. 
‘Marad al-mawut al-makbuf \s divided ieno two distine groups, physical and 
anticipated. 

‘The physical illness, which is regarded as fatal and might thus be the 
responsible cause of death, is in turn sub-divided into fatal diseases and non- 
fatal diseases: 

“The fatal diseases are the kinds of diseases which, once contracted, cause 
rapid fatality 10 the sick person because they are highly dangerous in 


of our time. 
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Cholera is considered a fatal disese by the Saudis In 1971AD they sealed 
off the town of Al-Qatif, thus preventing any one entering or leaving it. This 
was an emergency measure because there was some suspicion of an 
‘outbreak of that disease. Such measures resemble what would have been 
done were an outbreak of plague ever to happen. They thereby stated in 
practical terms their adherence to the jurists 

However, the policy of preventative medicine in Saudi Arabia does not 
seem to approve of sealing off disease stricken areas but instead of 
implementing a different method of control This is done by establishing 
medical points on the roads leading to the stricken areas, by insisting on 
inoculation of everyone going into or out of such an area and to trying at 
the same time, to fight the disease from within the area. 

Although the declared policy of preventative medicine seems to 
‘contradict what the government practiced in Al-Qarif, pragmatically the two 
policies might be considered to have been reasonable alternatives. 

The measure of complete sealing off is applicable to villages or small 
remote towns which through their geographical position can strategically 
be sealed off. The other measure of conducting preventative medicine is 
applicable to big and vital cities or where the disease appears 10 be 
containable. 

As cancer is considered a terminal disease which does not necessarily 
affect mental faculty in spite of its seriousness, a Saudi testator had to present 
medical evidence from his doctor stating his mental state and that he wis 
capable of making a bequest before it could be accepted and registered.” 
Such procedure, in accordance with regulations, obliges Karib al-'Adl to 
ratify the contracts and the Wasa of any ill person only when he is 
convinced personally, from the medical evidence or otherwise, of the ability 
of the ill person to do so" 

In the non-fatal diseases, the factors which influence the decision as 10 
whether or not a disease is truly terminal, are continuous or recurring as 
follow. 

Consumption or tuberculosis will not be considered a terminal illness 
at its diagnosis but only its continuation will cause it to come into that 
‘category during the final stages. Continuation is also a vital factor in leprosy 
as also in haemorrhage whether through the nose of otherwise, as in a 
wounded person. Senility had also been included by the jurists in the 
relevant illness simply because of its continuing character where there is no 
hope of recovery. When the patient becomes confined to his bed, it is also 
seen as a condition applicable to all cases above. 

However, the only disease whereby continuation plays a contrary role is 
paralysis. The response of the jurists is that the paralysed person is regarded 
to be suffering from a death sickness at the onset of the illness. However, 
the constant state of such an illness avoids the ill person from being classified 
as a dying person, 

Dysentry accompanied by blood or dysentry with inflamation, which 
requires an ill person frequently to visit the toilet and spend much time in. 
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it, is regarded to be a death sickness. But if neither blood nor frequency 
accompany dysentry, then it will not be considered as a death illness, 
Humma ab-rab’a (Malaria), is a severe kind of fever which can be cyclical in 


diagnosis of dysentry and fever was held by the Saudi Court to be 
responsible for the death of a/b, which caused him to be bed-ridden and 
unable to talk for a few days before his death. This nullified his alleged selling 
of part of his house to his wife.'” 

For almost all the above diseases, apart from the plague, the Hanbali 
jurists presented rather easy criteria applicable to everyone's case, in that a 
person wil be regarded to have contracted Manad almawut, or death 
sickness whenever an ill person is confined to his sick bed. Thus all 
donations made by him in such a state are affected. 

However, minor ailments which last for a day or so, such as a headache, 
simple types of fever, a little nose bleeding, opthalmia toothache, scabies 
and 40 on are ones which do not endanger the patient. A gift during such 
ailments is treated as an inter vivos gift even though, Al-Hijawi stated, the 
ailment might develop and become more serious and actually cause death 
‘ts a result, For this reason the jurists take into consideration only the origin 
of the ailment. 


ANTICIPATED ILLNESS 


The word illness which is used in the former cases to denote the physical 
illness could only be mis-used here. Instead the word Malu (fearful or 
serious anticipation of death), which was mentioned as part of the definition 
is bener used here to symbolize the second part of this topic 

Fear isthe cardinal factor in this point. It could be provoked by subjecting 
an individual to terrifying and fatal situations whereby death becomes so 
close and near as to become an eventuality. 

However, situations which provoke great fear thus effecting the disposing 
power of an individual are as follows. an engagement in an act of war where 
the strength of the opposing parties is equally matched, or where the person 
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whose captors are known to kill their captive. This is also true in the ease of 
criminal who is awaiting his execution. 

In addition to the above cases the jurists have rendered the case of a 
person still healthy at the outbreak of an epidemic disease, such as plague 
in his town as in danger; thus ulmna vires doctrine will be applied in duc 
course. Restriction of the donational power of a person who has not yet 
contracted a terminal disease has been justified as being @ precautionary 
measure, Such a measure was necessary because no one can guarantee 
against the possibility of a person in a position of danger being infected by 
that disease: 


‘The jurists also cited the case of a pregnant woman during labour, if it is 
accompanied by pain, as coming under the wlma vires doctrine though the 
state of the pregnant woman is usually safe.* 

From the latter case we may draw an important conclusion in that the 
mere contemplation of apprehension of or the anxiety about death shown 
by the person concemed (who is subjected to a dangerous state) is not in 
iwelf the deciding factor. It is rather the objectivity of such a state being 
probable reason which may lead to the sufferer’s deatls 


THE WAY DISPUTE BETWEEN HEIRS AND 
DONEES IS SOLVED 


In the case of controversy between heirs and donees concerning the 
illness itself, if it is such a simple one that the sdina rires doctrine is 
inapplicable then the donees claim to the donation is upheld: ifit is fatal, then 
the sulira vires doctrine becomes applicable. Solution of this conflict will 
necessitate going all the way back to the onset of the alleged Marcie! maubbuf 
‘o¢ terminal illness to establish whether or not execution of the relevant 
donation by the deceased was made in the course of such an alleged illness 
‘or not Such a step is vital to the decision as to whether or not to apply the 
ultra vires doctrine. 

But when, on the other hand, no settlement can be found between heirs 
and donees, then, in the view of the latter jurists, the whole matter will be 
referred solely t two trustworthy doctors"? This stand has been evoked by 
the later jurists to compare the two doctors’ decision to the decision of the 
two other arbitrary experts. Nevertheless, the late Chief Justice of Saudi 
Arabia over-ruled this view and inclined to the earlier and more lenient view 
of Ibo Qudama and his nephew, who stated that it was sufficient for one 
doctor to decide.'* Thus the Chief Justice, in a case brought before him, 
accepted the diagnosis of one doctor concerning the possibility of a 
convicted criminal as being able ¥o bear the decided punishment or not 
However, the Chief Justice insisted on a condition that the doctor to be 
consulted must be competent and trustworthy if his decision was to be 
accepted’ According tw a third Hanabali jurist the matter should be 
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adjudged from common experience to decide whether an illness is deemed 
to be counted as Marad makbuf or nos." 

‘We sum up by giving a full account of the official stand of the Hanbali 
school of law on the Marad al-mawtt al- makbuf, anticipated or feared death 
sickness, It comes in the form of rather practical criteria that make it easy (0 
‘establish the causation of death. The death sickness, according to the official 
view, is always linked to whatever is seen as the immediate and responsible 
cause of death. It is apparent therefore that mere apprehension becomes a 
non-effectual factor in substantiating a death sickness except in the non» 
physical state of a dying person which will not alone, without a realistic 
‘assessment of the causation, alter a person's donational power. 

Dismissal of such a notion has been explained in the words of the author 
of Abukbtivarat, which has been held w represent the official doctrine, viz. 
“The meaning of the fear of death is not what is normally meant by the 
apprehension of death. Nor does it mean that survival and death are equally 
probable, because our companions (jurists) took the contractions of labour 
as among the possibilities of a fatal iliness, Although death of a worvan is not 
frequently a result of labour and deaths are not more frequent than safe 
confinements. The purpose is to establish that death sickness is responsible 
cause of death which must be attached to the illness and death must occur 
from that illness" 

‘The motive behind the above criteria was apparently to help control the 
irrational, emotional and psychological fear suffered by the dying person 
and his family which was likely to excite an unfounded fear of death. 


DISPUTE CONCERNING ILLNESS AND THE 
TIME OF DONATION 


‘A conflict concerning the degree of illness during which the gift was 
executed may arise. The focal point is the donee’s claim that the gift to him 
was executed during the donor's health contrasted with the heifs’ counter 
claim that he was then a dying person. The subject of the conflict is whether 
the gift is to be withdrawn from the disposable third or from the net sum of 
the whole estate as has previously been explained. 

‘The jurists’ approach to this issue shows an almost solid stand behind 
the heirs’ claim. Following the agreement of many old jurists the 
Commentary of the Murtaba, AL-lqna’ arch Al-Kashshaf, in one of its (wo 
versions, all sided with the heirs in their denial of the allegation of che 
done | 

‘Astand, as such, might have been brought about by the heirs nearness 
to the deceased or by the presumption that the heirs are in a position to 
know exactly when the illness started and how it developed. It might also 
be that their stand forms a part of an all out attempt to avoid and encounter 
possible fraudulent allegations, harmful to the heirs, and thus infringe the 
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law as a whole Therefore we cannot accept unfounded allegations unless 
supported by evidence. 

‘The only reported exception to the above approach is the response given 
by al-Harithi who supported his claim by saying that, "By nature man is 
supposed to be a healthy creature so the burden of proof will fall on the 
heits to substantiate otherwise Also the author of the Kashsbaf, having 
explored thoroughly al-Harithi’s claim in another of his two versions, 
seemed convinced by the al-Harithi’s reasoning when he finally commented 
on it, saying So far as we are concerned the view of al-Harithi is more suitable 
for our case." 

On another point, the unanimity of the jurists’ views could be seen by 
their support of the donee’s claim so long as the time at which the gift was 
concluded, eg, the first day of the month, is undisputed. This leaves only the 
dispute as to whether at that particular date the donor was ill or not An 
Illustration of this is when the donee says that the donor was healthy when 
he gave the gift but meanwhile the heirs say that he was then unhealthy.”” 

Unanimity regarding the above was reached by envoking the 
jurisprudential maxim, ‘Non-existence of illness is by virtue of nature’ or in 
another way ‘By virtue of his origin, a man is supposed to remain healthy 
not to fall ill" 


THE CONFLICT OF HEIRS AND DONEES 
ABOUT THE TYPE OF ILLNESS 


The type of illness may provoke a controversy dividing heirs and donees 
into two conflicting groups. Each disputes the others right to the subject 
matter donated. Once this happens research into the reason for the conflict 
will Gnd it presumably lies in the inability of either side of produce 
supporting proof to their claim To offer an acceptable solution to both sides 
the law has (0 refer to a previous jurisprudential maxim of Istishab al-bal 
which speaks of referring matters to their state of origin and laying emphasis 
‘on the continuation of health; thus the case would remain the same as it wats 
before. For although numerous ailments occur to an individual, recovery is 
almost guaranteed. However, it is noticeable enough that recovery from 
many of the so-called fatal illnesses, although rare, has never been 
impossible 

‘Accordingly, the jurists treat the healthy state and simple ailments as of 
nature and the state of fatality as the exception. Consequently the logic of 
the juristic maxim constitutes a heavy blow to the heirs’ allegation while 
iving strong backing to a donee’s claim that the donor was not seriously ill 
when he executed his donation. 
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PRIORITY TO THE APPORTIONMENT OF THE 
DEAD PERSON’S ESTATE 


Mature voluntary donation is to be duly handed over to its beneficiary 
and has priority over bequest once they are both amassed and awaiting the 
distribution of the deceased's estate. The law permits rivalry of execution 
even within the voluntary donations themselves. Precedence of donations 
‘over each other will be abided by unless antecedence cannot be established, 

Priority will also be maintained on the basis of the first one first even to 
the avoidance of the latter ones when unsanctioned donations in death 
sickness are confined to the disposable third. But when an untraceable 
antecedent between the donations in death sickness awaits execution, 
simultaneously wil be assumed to avoid uncertain preference to some of 
them. Subsequently, depreciation in assets due to the proportional reduction 
might be the result of the third being insufficient to meet all donations of 
death sickness, This will ensure a fair distribution. 


THE DONEE BEING AN HEIR 


‘The time to determine whether a donee is an heir to the donor or not 
is the time of the donor's death. This is a comparison to the case of the legate 
and not the time of acceptance This ts due to the time of death being, in 
fact, the time when the donation made in death sickness becomes operative 

‘Any change in the donees heriditable position is lable to bring the right 
to the donation to follow suit. Accordingly, ifn heir near to the dying person 
were to be born inevitably excluding the donee from his share, then the 
donation to bim will be effective. While, if alternatively, the nearer heir were 
to die clearing the way for the donee to succeed to inheritance, then such a 
privilege will cost him his right to the donation. 


TRANSACTIONS IN SICKNESS ARE TO HAVE 
EQUIVALENT TREATMENT AS THAT OF AGIFT 


Interdiction is inapplicable to restrict the financial conduct of a dying 
person bur the party to any transaction made during the duration of sickness 
‘fmust bear in mind that in the event of death the transaction contracted might 
be considered partially or fully invalid. This would be brought about by the 
application of the ultra vires principle. Such contracts and the range of the 
above principles are explained in the following, 
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THE DISCHARGE OF DEBTS 


A.debt which is owed by someone is not, generally speaking, considered 
as estate in the law in the sense that the conditions applied to a gift cannot 
be applied here too.” Thus it must not be made the subject of a gift before 
being repaid. Nevertheless, as Islam in general encourages people to do 
‘good by all means, the law has no choice but to yield to the pressure exerted 
by such principles by showing signs of tolerance which have eased the way 
for creditors to release debtors from their debts. However, if release from 
the debt happens to have been made while the creditor was dying, then such 
an act will have to comply with the rules laid down concerning donation in 
death sickness 

Release from a debt is also acceptable when it comes in the form of fgrar 
or acknowledgement. An /grar as such, when made during death sickness, 
may oF may not refer to a time in the past. If it does and the time indicated 
ts obviously before the onset of the death sickness, then the /qrar will 
be upheld as a completed gift inter vivos But when no time is mentioned 
in the past the /qgnar will then be liable to the application of the sltra vines 
doctrine as a donation in death sickness. 

‘The same conclusion, as in the above, will be evoked ifthe dying person 
makes an [grar containing an acknowledgement that the debtor has 
reimbursed him from the loan or that he and his partner or agent had 
amicably settled any outstanding business. 


THE ACKNOWLEDGEMENT OF DEBTS 


‘The fact that the law has no power fo enforce the dischargeability of an 
Lunproved debt is a major reason for the validating of a bequest. Te 
law is thus designed to give a chance to a person, in whatever situation he 
is, to tell of anything he has or owes to others which he could not otherwise 
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An ‘of a debe o estate to an heir by the dying person 
such as the sort of /qrar which the testators in Saudi Arabia habitually make 
to their wives is an exception to this rule. An illustration of this ts as follows: 

Acthe end of his bequest the sick person made an Jgrar to his wife that 
all his house was owned by her and no one else could possess any of it?" 

Also in another case, after a testator had appointed his wife to carry out 
his bequest, he acknowledged a debt to her amounting to SR10,000 and 
added that she too owned the contents of their house. 

‘To encounter unjustifiable acknowledgements to the testators’ heirs, a 
Jate Saudi Chief Justice instructed the court of Mecca in the case of ‘A not 
to sustain such acknowledgements unless they were supported by sufficient 
proof of genuineness. 

The Chief Justice's instructions were effective in shaping subsequent 
decisions issued by the courts. The efficacy of the Chief Justice's instructions 
were particularly effective in the case of S and M 1: Y's estate. 

Before his death ¥ acknowledged a debt to his wife, S, amounting to 
$83,000 and to his other wife M SR2,000. After the death of ¥, both wives 
applied fo the court for an order discharging the debts owed to them. As 
they were both regarded Jegal heirs, confirmation to their claims was 
requested since the principles of law accept only a genuine and certified 
claim of debt. When adequate proof was presented, both were requested to 
swear that they had not received it oF any part of it before the Court ordered 
the debts to be discharged from the deceased's estate.” 

The jurists are also in agreement to accept as valid a donation which is 
made jer an acknowledgement of debt though the debt ts great and the 
estate is lite of if the donor was insolvent simply because it is dischargeable 
after the settlement of the debs. Also there is still the possibility that the debe 
might be fully or partially remited 1 render the relevent donation 
executable, 


THE ACT OF CONNIVANCE OR MUHABAT 
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Nevertheless, when the one involved in connivance is not an heir, such 
connivance will then be upheld, be it in health or in death sickness. However, 
in both cases whether the beneficiary from Mubabat is an heir or nomheir, 
Mubabat, though it may exceed the entire estate, remains valid and operative 
‘$0 long as it gains the approval of the praepositus’ heirs. 

‘The types of Mubabat are numerous but below we shall demonstrate 
certain aspects of connivance to explain what it means. 

4 The act of giving away an item for less or more than its real value. For 
instance, if a car worth £300 were sold by a dying person for only £100 oF, 
alternatively, ifa car worth only £100 is bought by the dying person for £300, 
the difference between the two prices in the above two instances is so high 
that the motive is obvious; the deceased in his death sickness had. 

to give the buyer in the first instance and the seller in the second, by way of 
gratuitous gift, something of value for nothing in return 

‘The gross difference between the agreed prices and the real market value 
which is deemed to be made in favour of an heir renders the deal inoperative 
‘except in as much as the price paid for the object or the received price may 
allow. This of course leaves two thirds of the value of the above car to revert 
back to the deceased's heirs. If, on the ocher hand, the subject of Mubabat 
should be to a non-heir the deal is valid pending the full approval of the 
heirs of the Mubabat coming out of the disposable one third. 

If the transaction involving a non-heir consists of the whole estate held 

by the dying person, if for example, the car in the above example were the 
only estate the dying person owned, the buyer will then be entitled to two 
thirds of such a transaction (one third in exchange for the price and the other 
third being the equivalent of the disposable third) while the legal heirs will 
get only one third of the transaction. This is of course in addition to the 
price already paid in transaction. The price paid with the remaining one third 
‘of the transaction will actually form two thirds which the heirs are entited 
to under inheritance law. 
b, Where Mubabat of connivance contained in a transaction is designed 10 
‘operate by the manipulation of a Hilab or strategem, which is forbidden in 
Islam, the transaction will then be null and void. Transactions of this sort are 
demonstrated by the act of Shuf'a (pre-emption). Here is a dying person, 
having one of his heirs a parmner in an undivided property and whom he 
wishes to benefit by going round the law knowing that he cannot vest any 
benefit to him otherwise, sells his common share to a non-hetr for less what 
it is really worth. 

If tis proved that the transaction had been designed as a cover in order 
to pass the unlawful profit to one of his heirs and if the heir has afterwards 
shown disapproval of this by exercising his right of Sbufa, the sale will then 
be nullified. 

Alternatively, if there has been no unlawful, hidden motive to profit his 
heir, the transaction will remain valid even if, afterwards, the heir should 
take over the transaction by implementing the law of Shufia. 
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© The dying person hiring his animals or tools for less than the usual hire 
fee is considered Mubabat or connivance. Accordingly, the difference in the 
amount should be taken out of the disposable one third. 

However, the dying person's action of hiring himself to do a job for an 

heir is not in the eye of law an act of Mubabar on the grounds that such an 
act does not involve or tie any of the dying person's estate thereby 
constituting 4 loss to the heirs’ rights. 
d. The fourth type of Mababat consists of three other instances. The first is 
related to the efficacy of the period of time in contracting a sale. This 
exemplified by the act of sale where a waiting period in an option sale of, 
say, @ month was stipulated to give both parties a chance to rethink 
‘According to such a stipulation each of the two parties to the sale should 
hhave the same right to rescind the deal whenever they like, provided that 
the rescindment is made before the expiry of the agreed period 

If the party who granted the favourable sale becomes a dying person 
within the duration of the stipulated period and then dies leaving the 
‘optional sale unrescinded, the rate of Mubabat in such a sale will become 
operative only if it comes out of the third set apart to settle legacies, oF wats 
consented to by the heirs. 

‘Shar muntaba al-iradat, for instance, had upheld the above rule. Ithas 
also presented a supporting reason for it, viz. The leaving unrescinded of a 
favourable sale by a dying person will be interpreted as if he had, thereby, 
chosen to give the excessive portion in the sale to the other party. The 
amount involved will thus be compared to an act of gift during death 


legacy 
who has been classified as being in a death illness. 

If ratifications of the excessive part ot a non-heir was obtained from the 
heir during his death sickness, it will be reckoned as an act of Mubabat and 
‘will thus be counted against the third of the estate of the dying heir. This is 
so because he is considered to have forfeited his own beirs’ pecuniary rights 
which he could have maintained by withholding his approval.’ 
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CHAPTER II 


THE LAW OF WAQF OR 
CHARITABLE TRUST 


Waaf was first introduced in Islamic Law by two Prophecies; one is the 
Hadib of Uthman,* where the Prophet (peace be upon him) said: "He who 


principle was used in providing meat for the poor, neighbours and relatives 
during the great feast of A/-Adba by dedicating the produce of an estate to buy 
“Adbyya (sheep, goat, cow or camel to sacrifice to the glory of God). Offering 
‘considered a praiseworthy thing to do as it adhered to the 
example set by the Prophet who in Bid al-Adha (the feast of AhAdha), after 
the Bid prayer was reported to have offered two sheep to God, one on behalf 
of himself and his family and the other on behalf of all his followers * 
The making of Wag/ is identical to the bequest in many respects as it oes 
without saying that great part of what is called Wagf comes, in fact, as a 


‘The Islamic Law of Bequest” 
indicating whatever differences exist berween the law of Wagf and the law of 


‘The validity of a Wagf depends on the existence of four essential 
conditions’ as follows: Firstly, that the subject matter of Wagf must be a 
specific corpus which could be utilized indefinitely such as books, lands, 
houses, animals, etc, by renting, cultivating or otherwise, without the corpus 
self being exhausted, provided that it was eligible for sale at the time of 
making the Wagf. A share in an undivided property may also become the 
subject matter of Wagf as seen in the precedent of Umar's question 10 the 
Prophet in which he asked what to do.’ “My one hundred shares in Khaibar 
are the best ones | ever acquired and I wish 10 make a charity of them.’ The 
Prophet told him to suspend its ownership (make it inalienable) and devote 
its produce to a charitable purpose. 

‘Second, that the beneficiary of a Wagf must be either a specific person 


declare if death occurs to me, Thamgh will become a charity...” 

‘As regards the ability of a person to make a Wagf, a fifth condition was 
added to those above. This was that the dedicator must be of full capacity 10 
manage his own affairs, Le. of full age and a mature person.” 

‘Although, generally speaking, the Wagf ts like bequest in many respects 
and the Wagf itself could sometimes be considered partly a bequest, the 
aforementioned essential conditions reflect certain differences in character 
between the wo, part of which is briefly stated in the following. 

‘The condition which stipulated the coming of age and maturity of the 
‘Wagif (dedicator) resulted in the invalidity of a Wag/ made by a child or a 
prodigal. However, one should consider this concept in the light of the other 
‘condition which regards Wag/ as binding and implementable immediately 
after it has been made. The reason for the invalidity is because the child or 
prodigal may be harmed financially as a result of the immediate transference 
of ownership of their estate and the fact that neither of them was allowed to 
deal freely with their estate. Accordingly, one could conclude that no harm: 
would come to either of the wo if either were to bequeath the Wagf of his 
estate since the transference and implementation of his bequest comes only 
after his death, 

‘The law of bequest permits the usufruct or income of a corpus to become 
the subject maner of bequest. Nevertheless, the law of Wagf stipulates that 
the subject matter eligible for Wagf must be a specific corpus, which nullifies 
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the making of the benefit or the income of a corpus the sole subject matter 
of Wagf This has been inferred by the Hadith which states that the corpus 
itself together with the rendered benefit is to be disposed of through the 
suspension of its ownership (to the glory of God) on the named beneficiary 
‘of institution, 

‘The horse, though, deemed unworthy to own property, has nevertheless 
‘enjoyed an exceptional status under the law of bequest. This status was lost 
under the law of Wagf. The perpetuity of Wagf could have been responsible 
somehow for this change as the transferred ownership must be attached to 
@ person or an institution worthy to possess. A horse, being an animal, has 
none of these qualifications to make it possible to validate Wagf to it 

Nonvexistence of a beneficiary was particularly mentioned as a cause to 
nullify bequest. Accordingly, the validity of a bequest 10 an expected child 
Is to be suspended pending its delivery within the minimum period of 
gestation from the me the bequest was made so long as the expectant 
mother was known to be co-habitaring with her husband. But if the 
availability of the expectant mother to a husband is ruled out, then the 
waiting period will be extended to the maximum period of gestation. Due 
to this, a bequest becomes invalid if made only to a potential child as no 
/pfegnancy was assumed when the bequest was made. This can be considered 
the same as if a person bequeaths to whoever might be born to so and so, 
However, the law of Wagf does not differentiate between expected and non: 

children. The Wagf, which is made specifically to an individual 
child, whether existent in the womb or not, is not valid, since such a child 
is ngt eligible to possess except from inheritance and bequest” But at the 
same time it allowed both to benefit from Wagf provided they are related 
to a named beneficiary or a class of beneficiaries. Demonstration of this is 
that of a person who makes a Wag/ to X and.X’s children and their children 
generation after generation, however distant in blood relationship. Thus 
whenever a child is born to.X it will become a sharer with the already existing 
beneficiaries whether the new child to be born to X is born immediately 
after the making of the Wagf or to be born to his children’s children a 


its ability to repay a favour or to be made to a friend without need. 

‘Accordingly, a Wagf for the rich (in general), the lighting or guarding oF 

providing incense oF curtains to a tomb is invalid as no benefication nor 

ity to God is anticipated from such Wagfs It is forbidden to build a 

‘on the site of burial or to turn a house which contains a grave into 

4 Mosque for the Prophet in a Hadiab stated that God has cursed those who 

build Mosques on graves or illuminate them (the graves).” This makes a 
dedication with such an aim null and void. 

The Wagf to non-Muslim individuals is validated since they are eligible 
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to benefit due to their assumed need, as the Prophet was reported fo have 
said, ‘Every soul is worthy of receiving alms.’ Also there is the precedent of 
Safiya, the Prophet's wife, who was reported to have made a Wagfto her 
Jewish relative, Nevertheless, this type of benefit nullifies the Wagf if made 
for an apostate or for a Harbi, the belligerent in an enemy country. 

‘One may also think that the nullification of the Wagf for the above 
apostate and the Harbt could be affected, to, by the application of the 
condition which makes Wiagf effective and implementable the moment it 
was made and also because it runs indefinitely since neither of the two is 10 
be left 10 enjoy the comfort of his estate. This is because both are supposed 
to be harassed and to lose their civil liberties, or even killed. 

‘The acceptability of the provision suspending the implementation of 
\Wagf upon the dedicator’s death paved the way for the inclusion of such a 
Waaf under the bequest law. This, therefore, limits the regulations in that it 
becomes a Wastya and therefore has to come out of the disposable third of 
the deceased's estate. Should the bequeathed Wagf then exceed the 
disposable one third, it has to win the approval of the heirs for that part,” 
Le. it becomes partly operative pending such approval. An exception to this 
is that an heir could be made a benefictary of a Wagf with his co-heirs having 
no right to disapprove of it, unlike that of bequest, see p. 70 infra 

One difference remaining between the Wagf, (the bequeathed Wagf) and 
the bequest itself is that, unlike the bequest which becomes operative only 
at the death of the testator, and is therefore subject to revocation, the 

Waaf becomes operative also only at the death of the dedicator 
(testator). It becomes binding immediately and thus irrevocable after it was 
made thereby rendering ineffective the doctrine of revocation in respect of 
such a bequest, 

‘AS to the revenue berween the time the Wiagf was bequeathed and ume 
the dedicator (testator) dies, it has been decided to Jet it go to the Wagif (the 
dedicator) or his heirs until the Wiagif's death. This ts because it was 
considered the Wagif’s possession until his death since the implementation 
of it was postponed ull the occurrence of that event. 


168 


The Law of Wagf or Charitable Trust 


As regards the form of Wagf it was stated that the Wagf could be made 
by word or by action. One of three terms, Waggaftu, Habbastu or Sabbaltu, 
was stated to be used when one wishes (o create a Wag/ It was also stated 
that one may also use as an alternative any oxher terms one wants provided 
such terms indicate the indefinite suspension of ownership of the corpus 
specified as Wagf with its produce only being vested in the named 
beneficiaries or the-area of hardship. 

Waaf can also be created by implication of an action such as building 
part of his house as a Mosque and opening its doors, calling for prayers or 
even hanging a board or a piece of paper on its door on which the Waqif 
states his permission for its use for prayers. Implication of a Wagfs indicated 
too when one builds lavatories and leaves their doors open or digs 4 well 
and leaves one section of it open to the public. Such actions are int 
ts indicating, by implication, the permission for general use by the public 
for an indefinite period. 
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Part IV 


RULES OF CALCULATION 


CHAPTERI 
INTRODUCTION 


This topic is considered to be one of the major achievements of Muslim 
scholars. It has been a lucky thing, for them and for us all, that the Qur‘an 


and ; 
Complicated problems which maintained a need for a hypothetical 

solution have directly or indirectly lead to the invention and the practical 

use of algebra for the first time ever, and have also led to the invention of 


techins 
the Mathematical precision with which the rights of various heirs, in any 
given situation, can be calculated.” 

However, since solution of inheritance problems depends on figures, the 
jurists’ objective was to achieve an answer with as few figures as possible. 
Thus they have introduced and developed a number of rules which they have 
set up as a basic pattern to follow in the solution of all problems of 
inheritance 

‘Below we present the four primary rules of calculation in detail with full 
illustration for each rule. Two more illustrations are made to exemplify these 
rules when they come together in one case 
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THE FOUR PRIMARY RULES OF 
CALCULATIONS FOR MAKING A WHOLE 
NUMBER AS AN ANSWER TO THE PROBLEM 
(MASALA) OUT OF THE QUR’ANIC 
FRACTIONS 


Making a whole number out of the fixed fraction shares each beneficiary 
is entitled to under Islamic law of inheritance is a very vital step towards 
achieving a solution to the problems of inheritance. 

‘The fractional portions mentioned in the Quran, the so-called 'Qur‘anic 
portions’, are 44, 4, 14, #4, ¥% 46 The role of the fractions’ denominator is 
the most vital thing for making a whole number from the problem (Masala), 
If only one fraction existed the denominator of it will be made the whole 
number of the Masala. If only one group of Asabat (agnates) sharers existed 
their per capita number will be made the whole number, the male equalling 
twice that of a female. But if the Masala contains two or more of the above 
fractional portions then one has to apply the following four rules: 

1. First of the primary rules. The Mutamuathd, (identical), 

When the denominators of the fractions are equal one of the Mutamatbit 
will be applied. In such a case one of the identical denaminators is to be 
uken to form the whole number of the Masala and thus to become the basis 
of distribution, such as, from 4 and 46 we take 6, from “4 or #4 we take 3, 
and from ¥ and ¥4 we take 2, ete 

lustration: ifa woman dies leaving a husband and a sister, the husband's 
share of her total estate then is 6 and the sister's 44. The denominator of the 
two fractions is Mutamathil (identical). So, according to the above rule, itis 
sufficient to set one of the two denominators as the whole number of the 
Masala thus giving the two heirs one share each, see fig. 1 





2 is the whole number. 
2+ 2= 1 forthe husband. 


—thiontonee aise 
Fig. 1 


This rule, (the Musiamatbil), is also applied where the heirs inherit per 
capita shares, as if they are all members of one group which inherits the 
whole property equally berween them as in the case of four sons only 
surviving their father. 

‘The Masala is made 4. One share for each son as follows: 
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4+ 4 = 1 share for each of the four sons. See fig, 2. 


If the heirs are a son and a daughter then the Masala is made 3, (since 
the male inherits twice the female). 


3.+3 = [for the daughter 
2x1 2003 — 1 = 2 forthe son, 
See fig. 5. 


. Fig. 5 

2. Second rule. The Mutadalbil, (Concordent). 

‘The fractions become Mutadaldil when the denominator of one fraction 
becomes part of the other and the smallest is capable of dividing the bigest 
leaving no fraction, that is to say, 2and 4, or 2 and 8 Also, 3 and 6, oF 2 and 
6 In all the latter denominators the biggest is thus to be taken as the whole 
number of the Masala. 

Illustration: when a wife dies, the husband takes 44 the daughter takes ¥2, 
and the full brother takes the residue as the only Asaba 

Denominators of the fractions 2 and 4 are Mutadakbil because one of 
them forms part of the other. 4, as it is the biggest denominator, will thus 
be taken as the whole number of the Masala 
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4+ 4 = 1 for the husband. 

4+ 2 = 2 for the daughter. 

1 + 2 = 3 the aggregate share of the husband and daughter. 
4 — 3 = 1 foe the full brother (the residue). See Fig. 4 


‘Another illustration: M when a person dies a mother receives 4, two 
daughters receive ¥ together and the residue for the father, 3 and 6 are 
Mutadakhil, where 6 is divisible by 3 without fraction. Thus, according the 
present rule 6 is divisible by 3 without fraction. Thus, according to the 
present rule 6 will be taken as the whole number of the Masala, to be 
distributed between heirs as follows: 


6 is the whole number. 

6 + 6 = 1 for the mother. 

6+ 3 = 2 equalling 's for one daughter. 

6 + 3 = 2 equalling ¥S for the other daughter. 

1+ 2+ 2=5 the aggregate share of the heirs whorhave fixed shares 
6 = 5 = 1 for the father, (the residue) 


See Fig. 5. 
Sean 


Fig S 
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Wifg (factor), of the 4 is, 4 + 2 = 2and the Wify of 6 is 6 + 2 = 3. 

‘Also the two numbers 6 and 8 are Mutawefig. The common factor which 
divides them all is 2. The Wif (factor), of the 6 is 6 + 2 = 3. 
And the Wifg of 8 is 8 + 2= 4 

‘When both figures 4 and 6 of 6 and 8 occur in one Masala, the Wifq 
(factor), of one of the wo figures is to multiply the entire of the other, Le 
(2x60¢4x3 = 12), So, the 12 will thus be the Masala whole number where 
4.and 6 come together (3.x 8 = 24 of 6.x 4 = 24). So, 24 will be the Masala 
whole number when the figures 6 and 8 come together. 

Illustration: the heirs are a wife, a uterine brother and a full brother, 
‘As the wife’s portion is V4 the uterine brother's portion 
brother's portion the residue (because he is an Asabat or agnate), thus 
according to the above rule the Masala whole number will be calculated as 
such: 


2x6 = 12. The Masala whole number. See Fig. 6. 

Ve equals 12 +4 = 3 for the wile 

6 equals 12 + 6 = 2 for the Uterine brother 

3-+2 = 5 the aggregate share of those with fixed shares 
12 — 5 = 7 the residue for the agnate, full brother. 


Fig. 6 


‘The same Masala can also be worked out as follows: 
the fractions have been reduced to a common denominator 2 x 6 = 12, 
wi Ma 
UBM an 
FB. Residue m 
4 
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6 is multiplied by the Wi or factor of 4.6.x 2—= 12 

of 12 = 3 for the wife. 

¥eof 12 = 2 for the Uterine brother. 

The residue of 12 = 12 = (2 + 3) = 7 for the full brother, 

But this method will not and cannot be applied in the long run as will be seen. 
later. 

Another illustration: 

Ifa person dies leaving his wife, his mother and his son, then the wife will 
receive Yi, the mother 16 and the son takes the residue. 

Applying the above rule ane finds the denominators of the two fractions 
in the Mavala, 6 and 8 are Mutawafig To get the Masala whole number 8 will 
thus have to be multiplied by the Wifg of 6. (3x8 = 24). 

Veequals 24 + 8 = 3 for the wife. 

Voequals 24 + 6 = 4 for the mother. 

3+ 4 = 7 the aggregate share of the heirs with fixed share. 
24 — 7 = 17 the residue for the son. See fig, 7. 


Fig? 

4. Fourth rule. The Mutabeyyn or incompatible 

‘The fractions become Mutabayyn when their denominators have no 
common factor between them, This occurs where (2 and 3), (3 and 4) /or (3. 
and 8), come together in one Masala. As none of these denominators (2 and 
3 0¢ 3 and 4 or (3 and 8) are identical or concordent nor have a common 
factor), the whole number of the Masala will be worked out by multiplying 
the two numbers by each other to make the product divisible on all shares 
involved in the Masala as such: 
3x2=6,0r 
3x4= 12, 0r 
3xB=24 
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Mlustration: 
‘Aperson dies leaving only a full sister, two uterine brothers andan uncle 
Here the share of the full sister is 2 the two uterine brothers’ share is 
The residue for the uncle. The denominator of 2 and the denominator of “4 
aire Mutabayyn, have no common factor. To calculate the whole number of 
the Masala out of these two denominators one has to multiply the wo 
denominators by each other. 2.x 3 = 6 
\2 of the whole number 6 + 2 = 3 for the sister. 
af the whole number 6 + 3 = 2 for the LIB's (one share each). 
2+ 5 = 5 the aggregate share of those with fixed portions. 
6 — 5 = 1 the residue for the Uncle See Fig & 





Fig. 8 
Another Hlustration: 


are 

the two denominators by each other. 

3x4= 12, 

W of the whole number = 12 + 4 = 3 for the wife, 
of the whole number = 12 + 3 = 4 for each sister, 
4% 2 =B the collective share of the two sisters. 
3+8 = 11 the aggregate share of fixed portions, 
12 — 11 = 1 the residue for the CB, See Fig 9. 
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Athird illustration: 

‘A person dies leaving his wife with % four daughters with 3 and a full 
brother with the residue. 

Applying the nules of calculation one finds that the denominators (3 and 
8) of the two fractions are Mutabayyn with no common factor, thus to get a 
whole number for the Masala, one has to multiply the two numbers by each 
other. 3 x8 = 24 
eof the whole number = 24 + 8 = 3 for the wife. 
of the whole number = 24 + 3 = Bone third of the total 
¥ of the whole number = 8 x 2 = 16 the collective share of the four 
daughters. 


16 +4 = 4 for each of the 4 daughters, 
4 + 16 = 19 the aggregate of share of fixed portions. 
24 = 19 = 5 the residue for the full brother. See Fig. 10 





Fig. 10 
‘Two test cases to apply the aforementioned four rules of 
calculation 


‘The first case is the Masala of a wife with V4, a full sister with ¥4, and a 
mother with % is solved as follows 

Applying the four rules of calculation we find thar the Masala contains 
three different fractions with two fractions we can apply one rule and another 
rule to the third fraction. The denominators (2 and 4) are Matadakbil or 
Concordent, thus applying such a rule we keep the biggest of the two 
denominators 4, The biggest denominator, (4 and 3 which is the third 
denominator in the Masala) are Mutabayyn or incompatible. So, applying 
such a rule for working out the whole number of the Masala we multiply the 
two incompatible denominators by each other 4x 3 = 12. 
of the whole number for the wife. 

: for the full sister 

Ys of the whole number = 12 + 3 = 4 for the mother. 
3+6+4=135. 
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The allocated portions of the heirs from the whole number have inceased 
where the whole number cannot bear them all, so applying the Doctrine of 
‘Awl (increase which we are going to discuss later), we put aside the whole 
number and replace it with the aggregate shares the heirs have taken from 
the whole number, so the heirs’ shares will be reduced proportionally to suit 
the new situation (the new whole number), thus to refer shares to the new 
whole number as such: 

Ve which equal to Mz is reduced to iy for the wife 

Va which equal to "a is reduced to %s for the sister, 

YA which equal to Ya is reduced to is for the mother. See Fig. 11 
ay Mis=1 


Fig tt 





13-12 = 1 (deficit) 


The second case is the Masala of a wife with Y, a daughter with 4, a son's: 
‘with ¥6, (to form #4 with the portion of the daughter), and a father 


the whole number is thus: 
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3x8=24, 

Yeol the whole number = 24 + 8 = 3 for the wife. 

sof the whole number = 24 + 2 = 12 for the daughter. 

of the whole number = 24 + 6 = 4 for the son's daughter 

5+ 12 +4 = 19 the aggregate share of the fixed portions, 

‘The residue of the whole number = 24 — 19 = 5 for the father. See Fig, 12 





THE DOCTRINE OF ‘AWL (INCREASE) 


‘The doctrine of ‘Au oF increase is, as defined by the jurists, “An increase 
‘of the fractions and a decrease in the shares’, that is to say, an increase in the 
number of allocated basic portions over the whole number of the Masala 
which eventually leads to a decrease in the value of each portion’s share in 
the Masala. 

‘This doarrine is & means of ensuring that an heir who is not exclusively 
excluded from inheritance should be given his or her respective share from 
the property left by the deceased even though the whole number of the 
Masala may not seem to be able to cover all the allocated portions. 

A precedent case of this occurred at the time of ‘Umar (the second 
Khalifab), calling on the learned among the companions of the Prophet 
(peace be upon him) to discuss the unprecedented problem, they adopted a 
scheme suggested by Al-Abbas b. Abdulmuttalib. According to such a scheme, 
which has unanimously been accepted by all jurists apart from Ibn Abbas, all 
portions involved in a problem of inheritance will be adjusted so as to 
formulate a whole number out of the existing portions, capable of containing 
and satisfying all the allocated portions. The whole sumber which for 
differentiation Is called ‘Au¥ or increase, is not obtained by the process of 
multiplication but rather by aggregating all the shares withdrawn from the 
whole number of the Masala and committing such aggregate to replace the 
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whole number thus making the shares of all heirs, as a final step, to be 
withdrawn from ‘Au and also all shares to be referred to the ‘Au and not to 


and the full sister as follows: 

‘Applying the rules of calculation the whole numaber of the Masa is 6 
‘The division of the whole number according to the basic portions of the heirs 
is calculated as such: 

1 of the whole number = 6 + 2 = 3 for the husband. 
of the whole number = 6 + 2 = 3 for the full sister 
Woof the whale number = 6 + 6 = 1 for the half sister 
‘The aggregate of shares withdrawn from the whole number of the Masala ts 
3434157, 
Awl WN 


eg Fah 


One notices that the toral of shares above exceeds the whole number of 
the Masala. This explains why the jurists say an increase of portions because 
the whole number has to be increased to match up the increase of shares. 


withdrawn from the whole number, Le. from 6 10 7. See Fig, 13 

Such increase in the whole number of the Masala leads inevitably 10 

in the value of each af the basic portions as such: 

‘The full sister who previously took a whole 4 which ts equal to ¥ from 
the whole number of the Mascila should be reduced to take + from the ‘Aw! 
‘or increase, The husband who took !4 equalling 4 should take it reduced to 
$4 The \ of the half sister should be reduced to ¥. This isto explain what the 
jurists mean by saying, ‘and a decrease in the value of shares’ or ‘Wa nagsun 
fialanstba’. 
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Another example: 

‘Aman dies leaving a wife, two full sisters and a grandmother. The basic 
portions of this Masala are the wife's %4 The two full sisters’ #4. The 
grandmother's 46 

‘Applying the primary rules of calculation a whole number for the Masala 
(acommon denominator), form the basic fractions the whole number will be 
3x4 = 12. Dividing such a whole number between the heirs according to 
their basic portions each one gets as follows: 
of the whole number = 12 + 4 = 3 for the wife. 

44 of the whole number = 12 + 3 = 4 one third of the total 

44 of the whole number = 4.x 2 = 8 the collective share of the two sisters. 
B+ 2 = 4 for each simer, 

Yéol the whole number = 12 + 6 = 2 for the grandmother. 

3+ 8 +2 = 13 the aggregate of the shares withdrawn from the whole 
‘umber of the Masala 12 

15 — 12 = 1 the aggregate of the shares of the heirs exceeds the whole 
number of the Masala by one LSee fig. 14 


13 = 12 = 1 (deficit) 


‘Therefore, to patch up such a difference the aggregate of shares 13 is to be 
used to replace the whole number of the Masala and thus be called ‘Awl. The 
ratio of each one’s share is to be referred to the ‘Aw! instead of being referred 
to the whole number. This is done by reducing the value of each share 
proportionally as follows: 

W lis reduced, to make the common fraction, to 4s and reduced again 


by ‘Aut to Ms. 
2 sisters 4 “ “Ms 
GM 4 tu ts 
rr My=1 
See Fig. 14 above: 
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THE DOCTRINE OF RADD OR RETURN 


‘The doctrine of Radd or return is, the opposite of ‘Awl, a fewer basic 
portions followed by a surplus from the whole number. 

‘Asan ‘Asaba or agnate share is always the residue of the property after the 
Quranic heirs with fixed portions have taken their shares then it is essential 
for the Radd or return not to be considered wherever any of the ‘Asaba 
survives. This is based on a Hadith by the Prophet (peace be upon him), 
"Give ____ heirs with fixed portions their shares and give whatever remains 
10 the nearest male agnate (Asaba).’ Thus it is essential for the doctrine of 
Radd ‘© be applied that there must not be an ‘Asha or agnatic relative 
existing. It is also essential for the doctrine or add to be applied to have a 
surplus from the whole number of the Masala after satisfying the shares of 
the surviving heirs 

‘The surplus as such has caused a controversy between jurists, Their 
controversy centres on whether the Public Treasury is considered an heir in 
the absence of all or some heirs who inherit as Quranic sharers or Asaba, 
thus to take over the left property or the surplus or not. The Malikis and the 
‘Shafits have argued in favour of the Public Treasury because they said, ‘one 
cannot be given more than his proper portion which was limited by the 
Quran’, But the late Shaflis have qualified their argument, that the Public 
Treasury must be ‘properly administered for the benefit of Muslims’, 

‘The Hanafis and Hanbalis have argued otherwise. They have based their 
argument on a verse of the Quran which says, And blood relatives are nearer 
‘one to another (than) from others'# Also, their was, they said, no mention of 
the Treasury being an heir in the Quran. Thus the blood relatives are more 
deserving to succeed to the property of their relatives than the Treasury and 
muslims in general. ‘Most of the latter Shafits and some of the Malilts have 
inclined to prefer it w their former stand. 

‘According to the Hanafi and Hanbali jurists the surplus which ts the 
subject of Radd is to be redistributed on the pro rata basis of the shares of the 
‘surviving heirs. Thus with the exception of a husband or wife (who Is nott 
blood relative to the deceased as well), the redistribution of the surplus by 
Radd is worked out as follows. 

If the deceased was survived only by one relative then he or she will be 
entitled to an exclusive right to the entire property left by the deceased 
relative. But if two or more blood relatives survives, (without a husband or 
wife), then a whole number for the Masala with the use of the rules of 
calculation, should be worked out dividing it between them according to 
their basic portions and then adding the shares drawn from the whole 
number to each other. To reduce the unity to a figure equalling that of the 
shares withdrawn from the whole number one has to make use of the 
aggregate of shares to replace the whole number. 
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lustration: 
A person dies leaving only a grandmother and a uterine brother each of 

‘whom inherits “6. basic portion, the property of such a person is tobe pro 

rata partitioned as follows: 

‘The whole number of the Masala is 6 

6 of the whole number = 6 + 6 = 1 for the grandmother. 

V4 of the whole number = 6 + 6 = 1 for the uterine brother. 

1+ 1 = 2 The aggregate of the grandmother and the uterine brother's shares 

which they take from the whole number of the Masala. 

‘The difference berween the whole number and the aggregate, Le. the 

surplus, is 6 — 





Radd WN 


“" lal] 


1 + 1 = 2 This aggregate becoming the Radd Masala. 





To avert the surplus to augment the share of the surviving relatives one 
need not make another Masala. It is sufficient to use the aggregate share of 
the heirs they have withdrawn from the whole number which will thus be 
referred to as the Radd. See Fig 15 above. 

Another illustration: 

Ifa person dies leaving a moxher who inherits M4, a daughter with sand 
ason's daughter with 6 The doctrine of Rad will be applied to this Masala 
as suc 
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Applying the primary rule of calculation the whole number is 6. 
Woof the whole number = 6 + 6 = 1 for the mother 

of the whole number = 6 + 2 = 3 for the daughter. 

oof the whole number = 6 + 6 = 1 for the son's daughter 


1+ 3+1=5 This aggregate becoming the Radd Masala. 


Adding the shares from the whole number the aggregate is 1+ 3+ 1 = 
5. The difference between the two figures Le. (surplus), is6~ 5 = 1 

‘To return the surplus 1 to the heirs according to the pro-ram of their 
shares they have withdrawn from the whole number, no other Masala is 
needed to be worked out but the jurists’ method in such a case is to install the 
aggregate, (of shares the heirs have already withdrawn from the whole 
number) to replace the whole number and be called the Racdd, which 
becomes the basis of the re-distribution 

‘Thus the mother instead of taking 6 of the property she will ake 14 of 
it The daughter instead of taking ¥¢ of the property she will take % of it. The 
son's daughter instead of taking V4 of the property she will take \4 of it, See 
above Fig. 16. 

Whenever one of the spouses exists besides the blood relatives one 


spouse his/her share from the whole number leaving the remnant (including 
any surplus), for the blood relatives. 

Ifthere is only one blood relative he/she will exclusively take the remnant 
and there will therefore be no need to make a second Masala. But if there are 
two blood relatives or more then it is necessary to make another Masala, for 
them (called the relatives’ Masala) and then a third one making a 
comprehensive Masala, which is a matter of necessity. 

It is advisable that the three suggested Masalas be worked out in one 
table (three in one), if individually each relative succeeds to his/her Quranic 
portion. However, if a group of relatives succeed to inherit one Quranic 
share where the Tashib (redistribution), is needed then it is advisable to 
work out the three Masdlas separately. a 
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MMusteation: 

First a description of the table advisable to contain the three Masalas of 
Radd where the blood-relatives also survive with the spouse. We must draw 
a four sided table containing four columns inside it From right to left, the 
first column will be occupied by the heirs’ status and their basic portions. The 


and the remnant (the collective share of the blood relatives from the spouse 
Masala), considering of course the application of the primary rules of 
‘calculation, If the comparison proves the two numbers to be Mutamatbil 
(identical),then the whole number of the spouse Masala will be transferred 
to form the comprehensive Masala. Transferring, as well, the share of the 
spouse which he or she takes out of the whole number of the spouse Masala 
as it Is, to the last column to form his or her share in the final distribution. 
‘Thus each of the relatives shares shall be given to him or her by dividing the 
remnant on the aggregate of the Rade Masala. 

Mustration: 

Aman dies leaving his wife with 4, the basic portion, his grandmother 
with M4 and two uterine brothers with 4, then the deceased's Masala is 
calculated as follows: 

Applying the primary rules of calculation the whole number of the 
spouse Masela ts 4. 
of the whole number = 4+ 4 = 1 for the wife. 
4~ 1 = 3. The remnant is the collective share for the relatives. 

Applying the primary rules of calculation the whole number of the relatives’ 
Masala sO 

Worf the whole number = 6 + 6 = 1 for the grandmother, 

of the whole number = 6 + 3 = 2 for the two uterine brothers, 

1 + 2 = 3 the aggregare of the shares out of the relative whole number. The 
Radd Masala (the aggregate), ts 3. 
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One of the aggregate for the grandmother. 2 of the aggregate for UBs. 
‘The comprehensive Masala is made by comparing the aggregate of the Rad 
‘Masala with the remnant (the collective share of the relatives out of the 
spouse Masala), which in this case proves to be Mutamatbil (identical), 
meaning that the remnant from the spouse Masala is divisible by the Radel 
‘Masala without fraction that also means that the whole number of the spouse 
Masala is eligible to become the comprehensive Masala thus 10 be 
redistributed as follows: 

See Fig.17. 
4+ 4= 1 for the wife. 
4 = 1 = 3 the collective share for the relatives from the comprehensive 


3+3= 1 forthe 
4 = 1 = 2 for the uterine brothers. 
2+ 2 = 1 for each of the two brothers 





Fig 17 


Should the comparison between the aggregate of the Radd Masala with 
the remnant from the spouse Masala prove to be Mulabxyyn, 
(incompatible), then the comprehensive Masala is to be the product of 


multiply the wife's share out of the spouse whole number by the aggregate 
of the Radd Masala, Secondly as for the relatives’ shares, they are worked 
‘out either by multiplying the remnant out of the spouse Masala by the 
aggregate of the Radd Masala then to divide the product of them according 
to their shares from the Radd Masala. Or to multiply the remnant by each 
‘one's share from the aggregate of the Radd Masala 

Ilustration: 

Tn a case where the deceased has been survived by his wife with 4 as 
the basic portion, a grandmother with 4 and a uterine sister with ¥& The 
‘Masala will be calculated as such: 
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Applying the primary rules of calculation the whole number of the spouse 
Masala \s 4, (the denominator of the spouse's fraction) 
4 of the whole number = 4+ 4 = 1 for the wife 
4 — 1 = 3. The remnant (including the surplus) for the relatives, 
The whole number of the Radi Masala is 6 


6 of the whole number = 6 + 6 = 1 for the grandmother 
Ye of the whole number = 6 + 6 = 1 forthe uterine sister 
1+ 1 = 2 the aggregate of the Radd Masala. 

Comparing the aggregate of the Radd Masala with the remnant out of 
the spouse Masala (2 and 3), are Mutabayyn. Thus the comprehensive 
Masala \s to be the product of the whole number of the spouse Masala by 
the aggregate of the Radd Masala, (2x 4 = 8 ) 

Out of the comprehensive Masala the wife's share is 2x1 = 2 

Out of the comprehensive Masala the relatives’ shares are 2x 3 = 6 
The remoant of the aggregate of the Radd Masala. 

6 + 2 = 3 for the grandmother, 

6 + 2 = 3 for the uterine sister, 


An alternative solution 


The wife's share 2x 1 = 2 
‘The relatives’ shares are: The share of the grandmother is the product of 
multiplying the remnant by her share from the aggregate of the Kadd Masala 
1x3 3, The share of the uterine sister is the product of multiplying the 
remnant by her share from the aggregate of the Radd Masala 1 x3 = 3 
243438 See Mig is 

Fig. 18 





Another illustration: 

‘wife dies; a husband with his basic portion 44, a grandmother with 4 
and a uterine brother with 4 is calculated as follows. The whole number 
of the spouse Masala is 2, the denominator of ' 
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sof the whole number = 2 + 2 = 1 for the husband. 
2-1 =1 the remnant of the whole number for the relatives. 
‘The whole number of the Radd Masala is 6. 


6 of the whole number = 6 + 6 = 1 for the grandmother 
V6 of the whole number = 6 + 6 = 1 for the uterine brother 
1 +1 = 2 theaggregate of the shares of the relatives from the Radd Masale 
Comparing the remnant with the aggregate they are Mutabayyn. So, the 
Masala is the product of multiplying the aggregate of the 
Radd Masala by the whole number of the spouse Mawila,2x 2 = 4. 


2x 1 = 2 the husband's share from the comprehensive Masala, 
1x1 = 1 the grandmother's share from the comprehensive Masala. 
1.x 1 = 1 the uterine brother's share from the comprehensive Masala 
4 = the comprehensive Masala See Fig 19. 


Fig. 19 





Atthird illustration: 

The Masala of a wife who takes 4 as her basic portion with a daughter 
who takes 44 and a son's daughter who takes ¥ is calculated as follows 
The whole number of the spouse Masala ts 8 
‘of the whole number = 8 + 8 = 1 for the wife 

8 — 1 = 7 the remnant for the relatives. 
The whole number of the Radd Masala is 6 
V2 of the whole number = 6 + 2 = 3 for the daughter 
W of the whole number = 6 + 6 = 1 for the sons's daughter 
S41 = 4 the aggregate of the celatives’ shares from the Radd Masala, 

The comprehensive Masala, because the aggregate of the Radd Masala 
and the remnant are Mutabayyn, 4s to be the product of multiplying the 
remnant by the aggregate. 4 x8= 32. See Fig. 20. 
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4x1 = 4 the wife's share from the comprehensive Masclet 
1 the daughter's share from the comprehensive Masala 
the son's daughter's share from the comprehensive Masala. 





‘The application of the doctrine of Radd where the basic 
portion goes to a group and thus needs the application of 
Tashih 


Should the comparison between the Radd Masala and the remnant prove 
tobe Mutadakbil or Mutawafiq the view of the jurists detailed in the doctrine 
‘of Tashib, which will be discussed soon, shall be adopted in cases of this sort. 
‘Thus the Wi or factor of the Radd Masala is t be used to multiply the whole 
number of the spouse Masala wo make the product the comprehensive 
Masala. The share of the husband or wife from the comprehensive Masala 
is to be the product of multiplying the Wij or the factor of the Riadd Masala 
by his o her share out of the spouse Masala. While the share of each of the 
relatives is to be the product of multiplying his or her share from the Radd 
Masala by the Wifi or factor of the remnant out of the spouse Masala’ The 
Mutaweffiq as such is deemed where the basic portion is inherited by a group 
‘or groups of heirs 
Mlustration 

The Masala of a wife with 4, two grandmothers with Yand three uterine 
brothers who take 4 Is to be calculated as follows: 

The whole number of the spouse Mavala is 4 

V4 of the whole number = 4 + 4 = 1 for the wife, 

4 1 = 3 The remnant for the relatives 

‘The whole number of the Rade Masala is 6 

of the whole number = 6 + 6 =1 for the two grandmothers 

V9 of the whole number = 6 + 3 = 2 for the three uterine brothers 
1+ 2 = S$ the aggregate of the relatives share out of the Radd Masala. 
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Because the share of the two grandmothers is indivisible by their number 
without a fraction Le. 1+ 2and the share of the three uterine brothers is also 
indivisible by their number without a fraction Le. 2 + 3 the Tasbib become a 
necessity. Their shares and their numbers are Mutabayyn. Also as the 
number of heirs in the two groups 2 and 3 ts Mutabayyn we first multiply the 
number of heirs in the wo groups 2 x 3 = 6 thus the product which is called 
the segment of the fraction s to be multiplied by the Radd Masala to be then 
called the Tasbih of the Radd. 6 x 5 = 18 the Tasbib of the Radd. 

‘The two grandmothers’ share from the Tasbib is 6 x 1 = 6 

‘The three uterine brothers’ share from the Tasbib is 6 x 2 = 12. 

The comprehensive Masala is worked out by comparing the Tasbib (in, 
this case), of the Radd Masa with the remnant out of the spouse Masala 
The comparison here proves 18 and 3 to be Mutaweyfiy. Accordingly the 
comprehensive Masala is the product of multiplying the Wify or factor of the 
Tasbib by the whole number of the spouse Masala, 6x4 = 24 
Vs of the comprehensive Masala = 6x 1 = 6 for the wife. 

The share of each relative is his/her share out of the Tasbib multiplied by the 
Wifi or factor of the remnant as such 

6x 1 = 6 for the two grandmothers. 

6 + 2 = 3 for each of the grandmothers. 

12x 1 = 12 for the three uterine brothers. 

12 + 3 = 4 for each of the uterine brothers. See Fig. 21 


Fig. 21 


1, Spouse Masala 
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Another illustration: 

‘Two wives with Ms, two granites wit Mand eight cauplrs with 
2%, Complications as such are solved by the following methods of 
calculations: 

‘The spouse Masala 

The whole number of the spouse Masala is 8 

Vw of the whole number = 8+ 8 = 1 for the two wives 
8 ~ 1 = 7 the remnant for the relatives. 

As the share of the two wives is indivisible between them the Taashih will 
be considered as follows: The wives’ share is Mutabayyn with their number 
1 and 2. So to multiply the whole number with their number. 
2x8=16 
21 = 2 for the two wives.each takes one from the Tiashih, 
2x7 = 14 the remnant for the relatives from the Taashiby 
‘The Rad Masala 
The whole number of the Radd Masala is 6 
6 of the whole number = 6 + 6 = 1 for the grandmothers 
of the whole number = 6 + 3 = 2. One third of the total, 

44 of the whole number = 2x2 = 4 for the eight daughters 
1+ 4-= 5 the aggregate of the relatives’ shares. 

However, as the share of the grandmothers is indivisible by their number 
without fraction the Tashi> will be considered (for the Radd Masala), as 
such; 

Applying the doctrine of Tasbib the result of comparing the share of the 
grandmochers from theXadd Masala with their numbers 1 and 2, is 
Iwabayyn 9o\0as beeps tek nimnber 2 ta band waking the seb forte 
other group, 

Also comparing the share of the daughters, which was indivisible by their 
number 4 and 8, one finds out that the fwo numbers are 
(according to the jurists’ view in the doctrine of Tasbib). The two numbers 
are Muteuwefiq by both the halves and quarters but for the sake of keeping the 
Masala short, one is to compare the two by quarters 4 + 4 = 2. TheWyq or 
factor of the number of daughters so to keep it in hand. 

‘Then to compare the two numbers kept in hand (2 the result of 
comparing the number of the two grandmothers with their share and 2 the 
result of comparing the number of the eight daughters with their share), they 
are found Mutamatbil, Le. identical, So we take one of them and multiply it 
with the Rudd Maula. The product will be the Tashib Mauala, 2x5 = 10. 
‘Thus to be divisible between the relatives. 

The shares of the relatives from the Tashwh Masala are: 
2x1 = 2 for the two grandmothers, 2 + 2 = 1 for each. 
2x4 = 8 for the eight daughters, 8 = 8 = 1 for each. 
‘The comprehensive Masala 
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Here we recall the results of the spouse and the Radd Masala to make it 
easier to find the numbers in this case 
In the spouse Masala 2 for the two wives and 14 the remnant 
Inthe Radd Masala 2 for the grandmothers and 8 for the eight daughters: 
The whole number of the comprehensive Mawia is 5 x 16 = 80, 
‘Comparing the Redd Masala with the remnant out of the spouse Masala the 
‘two numbers 10 and 14 are Mutawafiq by halves. 
10 + 2 = 5 The Wiff or factor of the Radd Masala, 
14 + 2 = 7 The Wifi or factor of the remnant from the spouse Masala, 
Multiplying the Wifq of the Radd Masala by the spouse Masala. 5x 16 = 80. 
5x2 = 10 for the wowives, their share out of the spouse Masala by the Wiz 
of the Radd Masala 
2x7 = 1 for the nwo grandmothers, their share out of the Radd Masala by 
the Wifi or factor of the remnant out of the spouse Masala, 
14 + 2 = 7 for each of the two grandmothers 
8x7 = 56 for the eight daughters, their share out of the Radd Masala by the 
Wify oF factor of the remnant out of the spouse Masala, 
56 + 8 = 7 for each of the eight daughters. See Fig. 22 below 








1+ 4 =5 This agyregate becoming the Radd Masala. 


193 


The Islamic Law of Bequest’ 


THE DOCTRINE OF TASHIH 
(REDISTRIBUTION) 


‘The whole number of the Masala is to be redistributed on a pro rata basis 
between the different heirs in accordance to their basic portions to make the 
act of distribution final 

However, when the basic portion or the entitlement of a group of sharers 
with its equivalent share from the whole number of the Masala becomes 
indivisible without fraction per capita on the number of heirs in that group 
a problem has been created. The problem is how to increase the share of that 
‘group (out of the whole number of the Masala) to make it divisible per capita 
without disrupting the harmonious relation berween sach a share and the 
whole number of the Masala, on one hand and the ratio between such a 
share and the other shares (inherited by their co-heirs), on the other. 

‘To solve such @ problem one should not embark on increasing only the 
share inherited by that group but one should have & broader outlook to 
consider a scheme which covers the entire Masala, thus to make the 
anticipated increase go side by side with an inerease in the whole number of 
the Mawale along with a pro rata increase in the shares of other heirs 

‘One should also consider complying with the much stressed wish of the 
jurists to try to make the proposed increases as little as possible since theic 
policy is to introduce in one Masala as few numbers as possible. To ensure 
this scheme working the jurists have proposed the following methods. 


The method of distributing the indivisible share of one group 
on its members 


When someone finds the share of a group of heirs indivisible on their 
number and he wants to find a way to make possible divisibility of that share 
between its beneficiaries he should look first to the ratio between the 
number of heirs in that group and their collective share which they have 
taken from the whole number of the Masala, using as a criteria the 
aforementioned, four primary rules of calculation, particularly, the 
Mutawafiq and the Mutabeayyn cules 

If the two numbers were found Mutawafiq (compatible), Le. having & 
common factor berween them the Wifg or factor of the number of heis in 
that group is used to multiply the whole number of the Masala, the product 
of such multiplication is called the Tashi 

But if the two numbers were found Mutabayyn (incompatible), Le. with 
‘No common factor between them then the entire number of heirs in that 
group is used to multiply the whole number of the Masala * The product of 
such a multiplication, which is called Tashih, isto replace the whole number 
of the Masala where pro rata shares of the different heirs is to be extracted. 
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Mlustration: 

A Masala with four full sisters and an uncle shall be calculated in 
accordance to the following rules. 

‘Since the four sisters’ basic portion is 44 and this is the only fractional 
portion existing in the Masala, 3 the denominator of that fraction is to form 
the whole number ofthe Masala thusto make the initial distribution as such 
44 of the whole number = 3 + 3 = 1. One third of the total 
¥ofthe whole number = 2x1 = 2the collective share of the four sisters. 
The residue = 3 — 2 = 1 for the uncle. 
2,the collective share ofthe four sisters from the whole number, is indivisable 
by their number without a fraction. To make suitable increase to the whole 
number of the Masala one has to apply the primary rules of calculation 
beforehand to determine the ratio between collective shares of the full 
sisters and their number, 

In our case we find that 4 the number of sisters and 2 their collective 
share which they extract from the whole number of the Masala, is 
Mutadakbil (concordent). As the function of the Mutadalsil rule isto ignore 
the smallest number keeping the largest in hand to be renamed ‘the segment 
of the fraction’, 4, the segment of the fraction, shall be multiplied by the 
whole number of the Masala. The product renamed ‘the Tasdib’, shall 
replace the whole number of the Masala. 4x 3 = 12. 

4% of the Tashib = 4x 2 = 8 (the segment of the fraction by the collective 
share), for the four sisters out of the Teadbiby 

8 + 4 = 2 the share of each sister from the Tasbib. 

‘The residue of the Tashdh = 4.x 1 = 4 (the segment of the fraction multiplied 
by the uncles’ share out of the whole number), for the uncle from the Tiasbib 
See Fig. 23, 





The mathematical jurists with their policy of having, in one Masala, as few 
numbers as possible have done so precisely, as far as the Tasbib is concerned, 
stuck to such a policy. As a consequence they have ignored entirely the 
‘Mutadalbil rule of calculation when they felt that it stood as an obstacle to 
their policy's accomplishment. 
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It is very bewildering and very unusual for the jurists to leave no 
explanation to such an act apart from repeating that ‘only nwo rules (of 
calculation) are to be used’ Thus they have ignored an important rule such 
as the Mutadakbil rule of calculation while confusingly leming its function 
be taken aver by another rule, namely the Mutawafiq. 

However, the author of Matalib uli al-rruba, has so far offered what seems 


is that when the number of heirs in a group and their shares becomes 
Mutamathil there will be no fraction, (so no need to apply the rule since the 
divisibility of shares between the heirs is possible). There will also be no 
need for such a rule where the number of heirs in that group forms part of 
the number of shares. Howeer, should the opposite become the case, (where 
the number of heirs becomes larger than their share), the jurists 
consideration will be centred on the Muwafagat (of Mutawafig or 
compatibility), since each of the two numbers which are considered 
Mutadakbil ave in fact Mutewafiq. Aso, (another reason for such an act), the 
multiplication of the Wy or factor reduces the whole number of the Masala 
than the multiplication of the entire number ( of heirs)” 

According (o the jurists’ scheme above, the Masala which we have already 
worked out, of four sisters who take + and one uncle who takes the residue 
shall be calculated as follows: 

The whole number of the Masala 3, is the denominator of the fraction, 
Hof the whole number = 3 + 3 = 1. One third of the toul 

ol the whole number * 2x1 = 2the collective share for the four sisters 
‘The residue = 3 — 2 = 1 for the uncle. 

‘The collective share of the sisters is indivisible by their number to make 
the Masala so we need the following Tash. The share of the four sisters 
with their numbers 2 and 4, are Mutawafig by halves. The Wifq or factor of 
the number of sisters is called the segment of the fraction, 4 + 2 = 2 
‘The Tashib is the segment mutiplied by the whole number, 2.x 3 = 6 The 
share of each heir from the Tashi) ts the segment multiplied by each one’s 
share out of the whole number, 2x 2 = 4 for the sisters, 


4+ 4 = 1 for each of the four sisters. 
2x1 = 2 for the uncle, See Fig 24 below. x2 
L 2 | + unten 
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However, despite the jurists’ insistence in pursuing their new scheme of 
calculating the Tasbib we find that Al-Bajuri, the author of a commentary on 
the commentary of Al'Shanshuri had supported the jurists’ scheme, he also 
added that to work out the Masala by multiplying the whole number by the 
entire number of heirs in the group, (in accordance to the Mutdakbd cule 
of calculation), is acceptable 

‘Anyway, it should be noticed that the number to be taken as the segment 
of the fraction in the case of Mustasdalebil as well as Mutawafig and Mutabayyn 
must always be the Wifq or the entire number of heirs in the group 
concerned (whose share becomes per capita indivisible by their number). 
It should be noticed also that the above scheme is to be applied only where 
there is to be a comparison between the share of a group of heirs and its 
number, But in the case of comparison between the different groups (when 
the Masala contains a sumber of groups), the four primary rules of 
calculation will be applied rather than the scheme of Tashib. 
Mlustration of the 

‘The Masala of a mother with V6 as the basic portion, a uterine sister with 
‘Yéand six male cousins with the residue is calculated thus: 

The whole number of the Masala is 6. 

6 of the whole number = 6 + 6 = 1 for the mother. 

6 of the whole number = 6 + 6 = 1 for the uterine sister. 

1 + 1 = 2 the aggregate of the heirs’ with fixed shares out of the whole 
number, 

6 — 2 = 4 the collective share of the cousins (Awaba) 

4, the collective share of the cousins is indivisible by their number (group), 
‘The comparison of these two numbers proves them to be Muzawaflg by 
dividing by two. The Wy or factor of the cousins’ number called the segment 
of the fraction is, 6 + 2 = 3. 

‘The Tashi) is the product of the segment multiplied by the whole number 
of the Masala, 3x6 = 18. 

‘The shares of the heirs from the Tavwh ts the product of the 
multiplication of each share from the whole umber by the segment. So the 
final distribution will be settled as follows: 
3x6 = 18 the Tashi. 
3x1 = 3 for the mother, 

3.x 1 = 3 for the uterine sister. 
3.x 4 = 12 for the six male cousins. 
12 + 6 = 2 for each of the six cousins See Fig 25 below. 
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IMlustration of the Mutabayyn 
‘A Masala with a daughter with the basic portion of '2, a mother with Yi, 
and three full brothers who receive the residue, is to be distributed as 
follows, 
The whole number of the Masala is 6 
¥4 of the whole number ® 6 + 2 = 3 for the daughter 
\W of the whole number = 6 + 6 = 1 for the mother. 
3 + 1 = 4 the daughter and the mother’s share out of the whole number. 
‘The residue = 6 ~ 4 = 2the collective residual share for the 3 full brothers. 
The collective share for the full brothers out of the whole number is 
indivisible by their number. Comparing these two numbers we find that they 
are Mutabayyn, have no common factor (incompatible). The segment of the 
fraction is to be therefore, in order to get the Tashib, the entire number of 
brothers and will thus be used to multiply the whole number, 3.x 6 = 18 
‘The share of each heir from the Tasbib is the product of multiplying the 
segment by each one’s share out of the whole number of the Masala 
3x6 = 18 the Tasbib. See Fig 26, below 
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3x3 = 9 for the daughter, 
3x1 = 3 for the mother. 

3x2 = 6 for the three full brothers 

6 + 3 = 2 for each of the three full brothers 


‘The method of distributing the indivisible shares of more 
than one group of heirs in one Masala 


When the shares of two or more groups of heirs become indivisible by 
the number of heirs in these groups without fractions the following method 
of calculation will be considered which is in two stages. 

Firstly, to make a comparison berween the number of heirs in each group 
and their collective share applying the special juristic scheme for the Tashi) 
which we have discussed before, Thus using only the two primary rules of 
calculation (the Mutawafiq and the Mutabayyn being kept in hand), to obtain, 
the product of the comparison whatever itis. 

Secondly, to make a comparison between the various products one kept 
in hand using the four primary rules of calculation. If the two products kept 
in hand are Mutamathil, identical, one should take the largest of them to be 
the segment of the fraction. The segment will then be multiplied by the 
whole number of the Masala. The product of multiplication will be called 
the Tashib. After having the Tasbid the segment will be multiplied by the 
share of each heir or the collective share of each group thus to give each 
‘one of each group its share from the Tasbib. 

Illustration: 

‘A Masala with four uterine sisters, who inherit 4 and eight full sisters 

who inherit 44, is to be calculated as follows: 

‘The whole number of the Masala is 3. 

Vj of the whole number = 3+ 3 = 1 for the four uterine sisters this is 

indivisible by their number. 2 
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24 of the whole number = 1x2 = 2 for the eight full sisters is also indivisible 
by their number. 

‘Comparing the number of heirs in the first group 4, with their share 1, 
we find that they are Mulabayyn, that means we keep in hand the number 
of heirs in such a group 4. 

Also comparing the number of heirs in the second group 8 with their 
share out of the whole umber 2, we find that they are Mudadalbdl, (thus 
we are supposed to keep the number of heirs in conformity with the 
Mutadakbil rule of calculation), but as we have said earlier a special scheme 
is 10 be followed in respect to the Tasbib when the comparison ts between 
the number of heirs in a group and ther collective share as it ts the case here, 
Accordingly the Mutadalbil in this case will be treated as if itis a Mutawafiq 
thus to keep in hand not the entire number of sisters 8 but the Wifq or factor 
of it. Be 2=4 

Having reached this stage another comparison is to be applied berween 
the two numbers 4 and 4 kept in hand from the previous two comparisons 
using this time, the primary four rules of calculation, Mudamathil, 
Mutadakbil, Mutawafiq ad Mutabayyn rales 

‘The comparison shows us that the two numbers in hand 4 and 4 are 
Mutamaibil, Thus one of these two 4s is to be ken as the segment of the 
fraction to be multiplied by the whole number and the heirs’ shares out of 
the whole number as such 
4x3 = 12 The Tasbib, 
4x1 = 4 the share of the first group (the uterine sisters) out of the Taawbib 
4+ 4 = 1 the share of each heir in the first group out of the Tabb, 
4x2 = B the share of the second group (the full sisters) out of the Tash, 
+ B = 1 the share of each of the eight full sisters in the second group out 
of the Tasbib. See Pig. 27 
Another Mlustration: 

‘A Masala with two grandmothers who receive the basic portion of Vi. 
three uterine brothers with 4 and one consanguine sister with 14 is to be 
calculated as follows 
‘The whole number of the Masala is 6 
6 of the whole number = 6 + 6 = 1 the collective share of the fwo 
‘grandmothers is indivisible by them. 

Wo the whole number = 6 + 3 = 2 the collective share of the three uterine 
brothers is indivisible by their number 
of the whole number = 6 + 2 = 3 the share of the consanguine sister, 

To increase the whole number of the Masala the indivisible share of the 
‘two groups of heirs to the minimal one the miles of calculation have to be 
applied in three stages. 

First. stage: Comparing the number of heirs in the first group 2 

. with their collective share out of the whole number 1, we 
find that they are Mutabayyn, therefore, we are to keep in hand the entire 
number of heirs in such a group (Le. 2 grandmothers), 
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Comparing the number of heirs in the second group (3 uterine brothers), 

with their collective share of the whole number 2 we find that they are also 

Mutabayyn, therefore, we are to keep in hand the entire number of heirs in 

this group to (ie. 3). 

Second stage: Comparing the numbers in hand 2 and 3 we find the two are 

Mutabayyn, The segment of the fraction is thus to be the product of 

multiplying the two numbers in hand by each other 2 x 3 = 6 and then this 

umber 6 is to be multiplied by the whole number to give the Tashib 6 x 6 

=% 

6x 1 = 6 the share of the two grandmothers out of the Tasbih. 

6 + 2 = 3 the share of each of the two grandmothers out of the Tashi. 

6x2 = 12 the share of the three uterine brothers out of the Taashib. 

12 +3 = 4the share of each of the three uterine brothers out of the Tasbib 

6x3 = 18the share of the consanguine sister out of the Tashib, See Fig, 28 
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CHAPTER II 


THE CALCULATION OF LEGACIES 


INTRODUCTION 


‘The bequest is related to inheritance and is bound to be calculated inthe 
same way that the basic portions and share of inheritance are calculated. 

Certain divergences in the way the inheritance nules of calculation are 
being applied shall be stated in due course particularly where there are a 
number of legacies involved or where a number of legates participate in 
sharing one bequest. 

‘According to the Quran the bequest must be given away first before the 
distribution of the portions of inheritance. But as the Prophet's precedents 
have linked the efficacy of bequest to it coming out of the disposable one 
third ghere is in addition, the need to know the ratio between the share of the 
legate and the collective share of all heirs on one hand, and between the 
share of the legatee and the share of each individual heir on the other. ‘This 
might have inspired the jurists to develop a method whereby the legatee's 
share wall be amalgamated with the heirs’ shares to be calculated in one 
Masala whenever possible 

In the following is 2 discussion to the ways and means of solving the 
bequest problems as the jurists have proposed in addition to demonstrative 
charts with explanation to the applied processes. 


BEQUEST WITH THE EQUIVALENT SHARE OF 
ONE OF THE TESTATOR’S HEIRS 


Bequest with the share of an unspecific heir 


A bequest could be made to be equivalent to the basic portion of a 
specified heir thus to consider the portion of the heir as the basis of 
comparison whereby giving the legatee an equivalent amount of shares to 
Whatever amount of shares is given to that heir such as: I bequeath to Sa'id 
the same portion as that of my son, or to Muna the same portion which my 
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wife is entitled to, or | bequeath a similar portion to so and so, or toa school 
as that of my father, etc.” 

‘The validity of such 2 bequest depends on the starus of the individual 
person whose portion has been referred to as the basis, being himself an 
heir. If under certain circumstances that person became excluded from 
inheritance, that is to say he was a slave, a non-Mustim, killed or participated 
in killing of his relative or has been excluded from inheritance by the 
emergence of another heir who is nearer in degree than the former one, then 
the legate will subsequently lose the right to the leacy. 

In this way by invoking analogy, he was considered to be no more than a 
branch to someone else and if that person, or say that root, loses his right to 
succession then by assumption the legatee (the branch) will follow suit. We 
can compare this to a tree with branches in so much that ifthe tree dies, the 
branches will die too. 

However, should the portion of an unspecific heir become the subject of 
equivalence the jurists of schools of thought have agreed to respect the wish 
of the testator. Thus when the heir to whose share the legatee’s has been 
made equivalent, becomes an equal sharer with others so as to inherit a per 
capita share the legatee wil be counted as one of them. The whole number 
cof their Masala will be the total number of people inchuding the legatee as 
such, When the deceased who is survived by nwo sons leaves a legacy 
‘equalling the share of one of his two sons the whole numbner of the Masala 
will be mace 3. 

Ys of the whole number = 3+ 3 = 1 for one of the nvo sons. 

9 of the whole number = 3 + 3 = | forthe other son. 

V9 of the whole number = 3 + 3 = 1 for the legatee. See fig. 29. 


Pig. 29 


‘The trend of bequeathing an unspecific share of « particular heir is 
recognizable by law as part of the freedom granted to the testator despite the 
difficulties of calculation it renders. A Saudi testator, for instance, took up 
such freedom in a case in which the testaior among other things has 
bequeathed to his two sisters the share of one son to be equally distributed 
between them! 

But we find that the case of limiting the amount of shares to be given to 
the legatee or 10 which particular heir the unspecific legacy should be 
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attached to where the shares of each heir in the Masala varies from one to 
another, according to their degree of proximity in their relationship to the 
deceased, has been characterized by divergence of opinions between the 
Maliki jurists on one hand and the majority of jurists on the other. 

‘The view of the Malikis is that the legatee whose legacy has been made 
‘equivalent to the share of an unspecific heir shall get a per capita share, 
(taking count of the number of the beneficiaries including the legatee’s, 
subtracting the legatee’s share and leaving the rest to the legal heirs) 

Application of this view ignores the variation of the heirs’ basic portions 
thus shifting the emphasis to the number of beneficiaries so to regard the 
legatee as a per capita sharer with the heirs. This view of the Malikis’ has 

opposition from the jurists of other schools of law who logically 
consider this as impractical and inequitable 

‘To refute the Maliki view the Hanbali jurists said: ‘Cenainty is given 
preference over doubt. The logic of the Malikis to give a per capita share to 
the legate regardless of portion variations contradicts even the basis of the 
testator’s instructions, let alone that of the reckoning of such portion (in the 
way proposed by the Malikis), is not in actual fact a share of one of the heirs 
as it was instructed. The share of the lesser fortunate heir would and should 
in our (the Hanbualis) and in the majority opinion form the basis on which the 
unspecific legatee’s share be compared to’, Moreover, the Hanbalis have 
added that, to adopt such a stance (as proposed by the majority of jurists), ts 
better than inventing an irrelevant context to the words of the testator’ * 

‘While the Hanbalis and the majority of jurists are inclined ro give the 
Jegatee with the legacy of a share of an unspecific heir who takes fewer shares 
than his co-heirs, because they say it is the only share that we are sure of being, 
included within the context of the testator’s instructions. 

‘Accordingly, if a person leaves a son, a wife and a legacy of the share of 
‘one of his heirs then according to the majority view it will be more equitable 
to give the legatee from the Masala a share equal to the share of the wife Ms, 
since the wife's portion (in this Masala) is the lesser share. 

‘Applying the rules of calculation the whole number of the Masala ts 8, 
because it is the denominator of the only fraction in it, We start calculations 
by giving each heie hiv her share from the whole number to see who amongst 
them takes the lesser share. When we have established this we add to the 
whole number a similar share for the legatee, thus to replace the whole 
number by the aggregate called the total of the Masala as such. 

44 of the whole number = 8 + 8 = 1 for the wife (the lesser sharer) 
‘The residue = 8 ~ 1 = 7 for the son. 
8 +8 = 1 for the legucee, as it is the lesser share. 
‘The lesser share added to the whole number = 1 + 8 = 9 the total of the 


Masala 
Thus the V4 of the wife is reduced to to suit the tral. 


YWotthe son isreducedto =” * 
and Mofthe legatee isreducedto  " * * * See fig, 30below, 
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Another illustration: 
If two wives 4 and a son survive the deceased who had made a bequest 
of an equal share as that of an heir the calculations of this Masala will be 
similar to the calculations of the above Masala except that the doctrine of 
Tasbih bas to be applied here because the collective share of the nwo wives 
{s indivisible by their number thus 
The whole number of the Masala is 8 
Ywof the whole number = 8 + 8 = 1 forthe two wives 
‘The residue = 8 — 1 = 7 for the son 
‘The Tashih | and 2 are Mutaberyyn so the total of the Masala isto be the 
product of multiplying the number of wives 2 by the whole number 
B2x8 = 16. 
Ys of the Tasbib = 2x 1 = 2 for the wo wives 
2+ 2= 1 for each of the wives, (the lesser share). 
The residue = 2x7 = 14 for the son. 
Adding the lesser share to the Tasbib to form the total of the Masala = 1+ 
16 = 17. 
Thus the share of each wife from the Tashib Vie is reduced i~ 
‘The share of the son from the Tashib ie is reduced to *\7 
‘The share of the legatee from the Tasib Vis is reduced t Mr. 
See Fig. 31 
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{A third illustration shows the solution to a Masala where the above type of 
legacy existed in addition to the basic portions of the heirs which even 
«without the legacy such portions have not only exhausted the whole number 
of the Masala but have also required the application of the doctrine of ‘Aut 
(increase), such as the case of a woman who had bequeathed to a person a 
share equal to the share of one of her heirs and was survived by her husband 
with %, her germane sister with V2 and her consanguine sister with Me 
Applying the rules of calculation the whole number of the Masala is 6 
V2 of the whole number = 6 + 2 = 3 for the husband. 
V2 of the whole number = 6 + 2 = 3 for the germane sister 
46 of the whole number = 6 + 6 = 1 for the consanguine sister. 
3+3 +1 = 7the aggregate of the shares taken out of the whole number $0 
to use the aggregate of the Masala to replace the whole number is called Aut 
or increase. 
‘Thus the share of the heirs out of the Aut are: 
6 of the husband out of the whole number is reduced to %. 
$6 of the germane sister out of the whole number is reduced to 
YW of the consanguine sister from the whole number is reduced to 

‘The lesser fortunate amongst the heirs is the consanguine sister who 
takes only "4, so the Jegatee’s share in our Masala will be equivalent to it 
where it will then be added to the ‘Aw! to make the result the total, +7 = 8. 

‘Accordingly the lesser share of the beneficiaries out of the total wil be as 
follows 
‘The 3 of the husband share is reduced to 

4% of the germane sister share ts reduced to % 

Yeo the consanguine sister is reduced to ¥&, 

(+ of the legatee share is reduced to Ms See Fig. 32 below: 





‘The majority of jurists are also in agreement that the testator's reference 
to the minimal share taken by an heir such as ‘I bequeath an equal share to 
‘Ali as that taken by the less fortunate heir’, as 10 serve only to ascertain the 
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Jegatee’s position. They have also agreed that by such description the legatee 

will not be allocated more than he would otherwise under the former cases. 
Allocating a legate with the share of the most fortunate heir (who takes 

a share larger than others) such as ‘I bequeath a share equal to the largest 

heritable share’, is considered valid. Accordingly in a case as such with the 

daughter of the testator with ¥2, his wife i and his brother with the residue 

the legatee will be given an equal share to that of the daughter since she is the 

largest sharer in the Masale as follows 

‘The whole number of the Masala ts 8. 

Viol the whole number = 8 + 2 = 4 for the daughter, 

\Wwof the whole number = 8 + 8 = 1 for the wife 

4+1=5 

‘The residue = 8 — 5 = 3 for the brother 

Since the legatee's share is compared to the daughter's the total of the Masala 

will be an equal share as that of the daughter added to the whole number = 

4+ 8 = 12 See Pig. 33 below 





‘Thus the shares of the beneficiaries out of the voral will become 
M42 for the daughter instead of 44 
Vir for the wife instead of Ym 
‘Ya for the brother instead of %, 
42 for the legate which the equivalent share of the daughter 
However where the testator (who has male and female children), has 
bequeathed the share of one of his children without defining to which of his 
ctuldren the legacy willbe compared tothe legatce willbe given female 


‘The Arabic term Wallad or Awlad means child or children is in Arabic the 
same in English, to be regarded as a proper term for both the male and the 
female child. 

‘The scrutineers of the Hanbali school have applied the juristic maxim 
‘Certainty is given preference over doubt’. Thus they would not have to risk 
giving the legatce the share of a male child while they have an alternative 
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choice to apply the same term to denote a lesser share, L¢- of a female child, 
‘The jurists can never be sure that the testator meant to give the legatee the 
share of a male child while they are positive that the share of a female child 
is meant, because the term Walad or child is also proper for the female child 
aS its clear in the statement of Al-Sharb abkabir. We can never be sure that 
the testator has tended to give away (to the legate), # male's share while we 
are certain that a female's share, if the intention is not explictly (made clear 
bby the testator), is implicitly included within the frame of such a term.” 

Accordingly a legacy as such with a son and a daughter shall be calculated 
as to give the legatee 1/4 of the property as follows: 

‘The whole number of the Masala is 3. We reach the number by taking 
into consideration that (the male takes double that of a female), since there 
was no fraction in the Masala 
Out of the whole number I for the daughter = 3 +3 = 1 
‘Out of the whole number 2 forthe son = 2x1 = 2 

‘As the legatee's share is equivalent to the share of the child (daughter) 
1 bs to be added to the whole number of the Masala to give the total 1 + 3 = 4. 
See Fig, 34 below. 


+1 


Fig. 4 


From the total of the Masala the shares of the beneficiaries are 
44 for the son instead of 4. 

4 for the daughter instead of 's. 

4 for the legate instead of 5. 


Many instances can be solved in the same manner as in the case where the 
a number of various legacies to a number of legatees 


given 14 as it is the lowest share bequeathed,” because this what we are sure 
to.come within the context of the testator's term. 

‘Also in a case where the testator bequeaths £100 to a person £60 to 
another person, £40 to a third person and an equivalent bequest of one of 
them to a fourth person, the fourth legate will be given £40 an equivalent 
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amount to the third legatee who gets the lowest amount in the legacy ® 

‘When only a female heir survives the deceased and there is a legacy of an 
equal share of an heir, the estate will be divided between the sole surviving, 
heir and the legate equally. Also if a grandmother survives with the above 
sort of bequest, the estate will be divided into two halves Ve for the 
grandmother and the other Vz for the legatee,” unless the excessive legacy 
has been disapproved of by the surviving heir to cause the legacy t0 be 
reduced to the limit of one third as we shall discuss later 


Bequest of the entitlement of an heir to another person 


Bequeathing the entitlement allocated to an heir by law without a hint as 
to any equivalence has provoked an immense controversy. Such a 
controversy has been forced upon other jurists by the Hanafi and Shaft't 
jurists who have pronounced this type of bequest as null and void. A reason 
for such a decision is that they have compared itto the disposition with which 
the testitor does not actually possess the right as if he (the testator) had 
bequeathed the property of someone else. Opposition to the vatadity of an 
act of disposition as such has been caused by the testator’s reference 10 the 
share of his heir 

‘The other jurists, mainly Malikis and Hanbalis (with the exception of Al- 
Qadhi, a Hanbali jurist), have agreed otherwise. 

In their view it is not a bequest with someone else's property, on the 
contrary, it is a disposition which implicitly indicates equivalence tothe share 
of the heir rither than being a disposition of the heir's share itself. As to the 
usage of language, they added, such implication is possible by the 
suppression of the first a genitive construction to replace it by the second, 
that is to sary, a share equivalent to that of his heie.* 

‘The Malikis and the Hanbalis have further supported their argument by 
referring to a related case where both the Hanafis and the Shafts will (by 
adopting their present view) be committing a self-contradiction. This is to 
validate the case in which the testator bequeathed his entire estate to 
someone, while invalidating the same disposition where it involves the share 
of one heir, Thus adopting the view of validating a bequest with entire estate 
(which is supposed to be owned by all heirs) makes it inevitable for anyone 
to validate a bequest with the share of an heir. Therefore, to regard the 
testator as if he had bequeathed a share equivalent to the share of his heir.” 

‘The commentator of A/Murtaha has contributed to the above argument 
with a new idea when he said, ‘What is intended from referring to the heir is 
not an attachment to it but rather intended to appraise the value of the legacy, 
‘This means that the mention of the heir (or the share of an heir in the legacy) 
has no effect otherwise’.!” 

‘The following case shows the Saudi's adherence to the Hanbali view in 
the relevant point. The testator in this case made the portion, inherited by 
one of his sons, itself the subject of his bequest to be shared equally berween, 
his two germane sisters. Such a bequest was validated by the juidicial 
verification of Katib al-'Adl!* 
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THE PROPORTIONAL BEQUEST 


‘The Arabic term Dif means double, Di fain means cwice as much and so 
‘on could be used in a testament to appraise the shares to be wiken by a 
legatee, As doubling has to be related to something known in advance the 
amount to be granted as a result will depend on the definition of the term Di 
or double. Defining such aterm has caused difference in opinion to emerge 
within the Hanbali jurists as follows. 

‘Two of the most influential Hanbalt jurists, Muwaffag al-din fbn Qudama 
(the author of AbMughni), and his nephew Shams al-cin thn Qudama (the 
author of Alsharb al-eabir), are convinced that Dif (double) and the dual 
form Défain (wwice), denotes the same thing, Le. to double, Accordingly, the 
Jegatee with 2/'/or Di fain of the share of an heir will be given twice the share 
of an heir (seeing no difference between the two forms). But when the 
testator bequeaths Thalathara ad (threefold), the legatce will be given 
three times as much and with Arba‘at adba‘af (fourfold), four times as 
much." This was said to be the view of Al-mujmal, Alsibab, ALgamus and 
others of the Arabic dictionaries. This was also mentioned in the Quran and 
the Stenne and was defined as such by the majority of the former and latter 
mathematicians." 

‘The official Hanbali doctrine denies that the effect denoted by the term 
Déf and the dual form Difain means the same thing, Le to double. Three 
Quranic verses have been invoked to support their interpretation that the 
Difissthe very thing with an equivalent thing in addition to it. For this reason 
the doctrine indicates that, Difain or twice means three-fold, Le. the 
basic thing in adklition to two times as much. As for Thalatharu ada'af or 
threefold, the basic thing in addition to three timesas much, and so forth, cach 
time you increase proportionally you add an extea one into the basic thing. 

In adopting the official doctrine the latter jurists have sought to support 
such a view still further, They quoted the view of Abu Ubaidah Muammar b. 
al-Muthanna as saying, 'If, (the dual form) Défain or twice does not mean 
three times the amount then there will be no difference between the bequest 
with one Di'fand Di fain, which he added, was clearly wanted and intended.” 

‘They have also said, ‘From the word, Yudba‘af, in the verse, (The 
punishment for her will be double),'* itis understood that twice is intended 
for the double of something is the axidition of something to its equal Soto 
say, to combine two things to each other is called Dif or double’. 

‘Thus, the testator bequeathing the Dffor double the share of an hetr will 
be adjudicared as giving twice as much as that heir tothe legatce. Accordingly, 
ifa person who has left one son only bequeathed to another a Difor double 
the share of his son then the legatee wil be given two thirds of the left 

‘with one third to the son. But ifthe testator leaves two sons with the 
above bequest the legatee will take half the property left and the other half 
betwen the two sons, 4 each. 

When the heir to whose share the double bequest was likened was not 
specified then the Jegate's share will be double that ofthe least fortunate 
heir. 
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The bequest with Difain or twice will render three times as much to the 
legate as if the testator who has one son only bequeathes a Difain or 
twofold the share of his son where their shares will, accordingly, be *4 of the 
left propery for the legatee and 44 of it for the son, The same bequest with 
two sons will be calculated as to give the legate 36 of the left property and 
¥6 for each son” 


THE HYPOTHETICAL EXISTENCE OF AN HEIR 
AS BEING THE BASIS OF THE APPRAISAL OF 
THE LEGATEE’S SHARE 


Hypotheses are not an uncommon feature in Islamic law. It has helped 
tremendously in the developing stages of the law. In some stages it has in fact 
been the main source of enrichment that supplied the law with the necessary 
‘means of support particularly during the decline of the jurists’ influence from, 
the centres of powers and practice. However, hypotheses have been 
introduced to the law either in the form of purely fabricated cases where the 
Jurists go back to consult the original sources of the law and try to secure 
appropriate solutions, or forced upon them in the form of questions or 
reported complaints where the juris, affer securing the appropriate solution, 
tries to deaw from the original case other cases which he thinks are likely to 
‘occur and the right solutions to them in the same way. 

Some of these hypothetical cases, though they might not have been of any 
practical value, are considered important to the lawyers and students of kaw 
because we can see tremendous value in them particularly since they will 
help to enrich the students’ imagination with the kind of problems that are 
ukely to occur in reality. Solutions of some highly complicated problems are 
of great intellectual and practical value that we the student of law cannot, at 
any time, afford to lose, Needless to say, the significance of hypotheses for the 
Jaw of inheritence and bequest where the cases involve the calculations of 
figures and fractions, that is to say, without the use of so many hypothetical 
problems,, we will neither find proper solutions nor will be able to 
understand them. In the following we will be discussing a number of 
problems and their proposed solutions, 


BEQUEATHING A LEGACY SIMILAR TO THE 
SHARE OF A PRESUMED HEIR 


The presumptive existence of an heir and the likening of the legatee’s 
share to the share supposed to be received by the presumed heir is another 
area of freedom of testacy granted to the testator, In adherance to this right 
governed by the old jurists the Saudi courts have also allowed the testator to 
practise such a right. To demonstrate this, here isa case in which the testator 
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bequeathed to his grand children — the share of a son even if their father 

survives him or not." Similar bequests are also found in the case where the 

testator in his will had bequeathed to his grand-daughters the portion of his 
son as ifthe son were alive at the testator's death." 

Solution of the share of the legatee whose share has been likened to the 
share of a presumed heir will be worked out as follows: 

1. The supposition of the existence of the presumed heir alongside the 
surviving heirs. 

2. Calculate the Masala giving each heir (including the presumed one) his 
share. 

3. Give the legatee a share similar to that of the heir. 

4. Redivide the collective share of all heirs (including the share of the 
presumed heir), on the surviving heirs only. 

‘Thus, to find the result in accordance with the statement of hn Qudama 
which is quoted from A/mnueghni as follows: ‘Ifa testator bequeaths a similar 
share as that of a presumed heir, then suppose the existence of such an heir 
and see what the legatee gets (from the Masala) with the presumption of the 
existence of that heir even though he ts not in existence," 

Mlustration: 

If a person dies leaving two sons had made a bequest to someone 
‘equalling the shares to be taken by a presumed third son, the Masala shall be 
worked out as follows 

‘Applying the primary rules of calculation the whole number of the 
Masala is 3. (the per capita number of sons, including the presumed one) 

From the whole number of the Mascila, 3 + 3 = 1 for each son. Thus the 
share of the prsumed son from the whole number is 1, therefore the share 
of the legatee (with the similar share of the presumed heir), is also, 1 5010 
adil 1 for the legate to the whole number of the Masala to get the grand tot 
1+3=4 

Subtracting the legatee’s share from this grand wtal results in the 
collective share of the heirs. 4~ 1 = 3 

Since the presumed son has been used only to define the share of the 
legate, which we have already done, then the subtraction or the collective 
share of the heirs above shall be redivided between the surviving two sons 
as such: 

3 is indivisible by 2, the number of sons. Thus applying the doctrine of Tashih, 
awe find thar the number of sons 2 is Mulabayym with their collective share 3 
so to take the number of sons 2 as the segment of the fraction. 

The Tashib is the grand total multiplied by the segment of the fraction 2 
x4=B 
‘The shares of all beneficiaries from the Tash are reckoned by multiplying 
each single share from the grand total by the segment 
2.3 = 6 for the two sons from the Tashib, 

6 + 2 = 3 for each son from the Tasbib, 
2x 1 = 2 for the legate from the Tasbib, 
See Fig, 35 below. 
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Another illustration: 

If a testatrix, who died leaving her husband and her sister, had left a 
bequest to someone equalling the share of a presumed mother, the Masala 
will be calculated as follows: 

Applying the rules of calculation the whole number of the Masala is 2.x 
3=6, 

Vsof the whole number = 6 + 2 = 3 forthe husband or V4 x6 = 5. 

Yo the whole number * 6 + 2 = 3 for the sister or 2x6 3. 

Ysorthe whole number = 6 + 3 = 2forthe presumed mother or 4x6= 2 
‘The aggregate of the heirs’ shares (3 + 3 + 2 = 8), is more than the whole 
fumber of the Masala 6. So applying the doctrine of ‘Aud or increase we 
replace the whole number by the aggregate (called ‘Au/) to suit the number 
‘of shares drawn from the Masala. 

As the presumed mother's share is 2, we give an equivalent share to the 
Jegatee thus adding two shares to the "Auf increase the Masala to 10, 2+ 8 
= 10, the grand total, 

Subtracting the legatee's share from the grand total leaves what is considered. 
the collective share of the heirs (including the presumed mother's), to be 
redivided between the surviving heirs only. 

10 — 2 = 8 the collective share of the heirs from the grand coral, 

8+ 2=4008x 2 = 4 the share of the husband from the grand total 

8 +2 = 40r 8x2 = 4 the share of the sister from the grand total. 

10 — 8 = 2 the share of the legatee from the grand total. 

See Fig. 36 below, 

Al-Buhuti's suggested method of so! juests with a 
Rac cqundeew aumctemmena bas 

AL-Bahuti, a latter Hanabalt jurist, has suggested another way of solving 
the Masala in which the share of a presumed heir has been made the basis 
of the equivalent bequest. His method consists of three stages, two primaries 
and one final 
24 





In the first stage one makes a subsidiary Masala which consists of the 
surviving heirs only, (Applying of course the rules of calculation to get the 
common denominator or the whole number of the Masala from the 
allocated fractions, and do also all other steps which need tobe done such as, 
Rad, Awt Tashib, er 

In the second stage ane makes the main Masala consisting of the 
surviying heirs with the presumed heie (to get the common denominator or 
the whole number of the Masala, from the allocated fractions, and to do also 
all other steps which need to be done such as, Raedd, Awi, Tashi, ete 

In the third and final stage one multiplies the subsidiary Masala of stage 
‘one by the main Masala of stage (wo using the product of such multiplication 
as the whole number of the final Mawala in stage three. One then partitions 
the whole whole number of the Masala by the main Masala of stage two 
where the existence of the presumed heir was considered, the quotient is to 
be added to the product to become the share of the legatee while the product 
{tsell is to be divided among the surviving heirs” 

‘To exemplify AbBahuti’s method by putting it into figures to test its 
accuracy we suggest the use of the table charts which the later jurists 
developed to solve inheritance: 

Here are two illustrations. 
First illustration: 

‘When a person dies leaving two sons and a bequest to someone equalling 
the share of a presumed third son the Masala applying the proposed method 
of AL Babuti will be calculated as follows: 

2 is the whole number of the Masala of the heirs without the presumed one 
in stage |. 3 is the whole number of the Masala of the heirs with the presumed 
‘one in stage 2. Comparison of the wo shows the two numbers to be 
‘Mutbayyn or incompatible. We therefore, multiply the two whole numbers 
‘of the two Masalas by each other 2x3 = 6. 215 
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6 becomes the whole number of the third Masala. Dividing such a whole 
number by the number of heirs produces #, the share of the presumed heir, 
‘As the legatee's share is similar to that of the presumed one we give the 
legatee an extra 2 = 36, thus leaving the whole number of the Masala to be 
allocated between the surviving heirs only. 
‘The grand total of the Masala is 2+ 6 = 8. 
Prom the grand total 2, for the legate 
From the grand toal 8 — 2 = 6 for the surviving two sons 
6+ 2 = 3 for each one of the surviving sons. See Fig. 37. 


Fig. 37 


Stage 1 





Second illustration: 

If & person leaves three sons and a legacy similar to the share of a 
presumed fourth son then applying the method of Al-Bahuti, the Masala will 
be calculated as follows: 

3 ts the whole number of the Masala without the presumed heir, in stage 1 
4 isthe whole number of the Masala with the presumed heie, in stage 2, 
‘The whole number of the Mawalas are Mutabayyn so by multiplying them by 
each other we get the whole number of the third Masala 3 x4 = 12. 
Dividing such a whole number between the heirs including the presumed 
heir the share of the presumed son becomes 3. 

The legatee who gets a share similar to the presumed son gets 3, to make 
the grand total § + 12 = 15, while the share of the presumed heir itself goes 
back to the collective share of the legal heirs to be redivided between the 
surviving three sons only as i is their share from the grand total 
From the grand total, 5 for the legate 
From the grand total, 15 — 3 = 12 for the three surviving sons collectively. 
12 + 4 = 4 for each of the surviving sons. See Fig 38, 
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From the above two illustrations Al-Bahuti's method has proved to be 
reliably accurate when the presumed heir is being a member of a class which 
Inherits the entire estate by their per capita capacity. 

‘We consider Al-Bahuti’s method to be also accurate where the presumed. 
heir belongs toa group of heirs which inherit only part of the estate as we see 
tn this illusteation; 

‘When @ testatrix who leaves a husband, a son and a daughter was found 
to have made a bequest of a share equal to that inherited by a presumed 
second daughter the Masala shall be calculated as follows 
4 is the whole number of the subsidiary Masala in stage 1 
4 is the whole number of the main Masala in stage 2. However, as the 
collective share of those who take the residue is indivisible by their number 
4, the application of the doctrine of Tashib was necessary 4x4 = 16,thus only 
the Tashib in this Masala will be considered. 

‘Comparing the two Masalas of stage 1 and 2, we find the two numbers 4 
and 16, are Mutadakbil or concordent thus applying such rule we take only 
the biggest of the two numbers 16, to be used as the whole number of the 
final Masala of stage 3. 

From the whole number of the final Masala, 16+ 4 = 4 for the husband. 
From the whole number of the final Masala, 16 = 4 = 12 for the residuaries, 
12 + 4= 3 for the daughter. 

From the whole number of the final Masala, 12 + 4 = 3 for the presumed 


daughter 
From the whole number of the final Masala 3x 2 = 6 for the son. 

‘An equivialent share as that of the presumed heir is to be the share of the 
Jegatce and will be added to the whole number to make the total, 
3+16=19. 


217 


The Islamic Law of Bequest 


This will allow the whole number used in distribution to the heirs to be 
16, (19 = 3 = 16), being the previous whole number to be redivided 
between the surviving heirs on the basis of their portions as such: 
= 4 for the husband = 
= 12 for the residuuries. 
4 for the daughter = Vis 
2x4 = 8 for the son %p 
And 3 for the legatee = Ms 
Hy + M9 + Mo + Mem 1. See Fig 39 
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The inadequacies of Al-Buhuti’s method 


‘The cases we have presented to test the accuracy of the method proposed 
by Al-Bahuti have all proved it to be positively accurate and complete since 
the presumed heir takes his share as cither a member of a class which 
inherits the entire estate oF as a member of the residuaries. But should the 
presumed heir stand to inherit independently a fixed portion, then we will 
See no accurate result when we come to the end of the method proposed by 
Al-Bahuti, Certain defeets in the method have been modified by suggesting a 
way on which to base the redivision of the whole number between the 
surviving heirs as is required as we shall see in this and the following 
Musteation: 

‘When a testarrix, who had made a bequest equalling what should have 
been received by her father had he been alive, dies leaving 3 mother and a 
‘son only then without modification to the Al-Bahuti’s method the Masala will 
be calculated as follows: 
6s the whole number of the subsidiary Masala in stage 1 
6 is also the whole number of the main Masala in stage 2 
Comparing the (wo Maxalas using the rules of calculation we find them 
‘Mutamaubil or identical, thus we take one of the two whole numbers to be 
used as the whole number of the final Masala of stage 3 
Dividing such a whole number between the heirs to define the shares of the 
Jegatce the mother gets 1, out of 6. = 6 + 6 = 1 
‘The presumed father gets 1 out of 6. = 6 + 6 = 1 
‘The sog gets the residue 1 + 1 = 2 
6 = 2 = 4 See Fig. 40 below 


Fig 40 
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As the presumed father’s share is 1 the legate will also be given a share 
‘of one which is the equivalent of the father’s thus 10 leave intact the whole 
number of the Masala 6, to be redivided between the surviving heirs only, 
‘The whole number is 6 The basic portion of the mother is 4 and the 
son's portion is the remnant as he is a residuary. Here we are faced with a 
serious dilema because if we base our distribution on the basic portions of | 
the heirs, the mother will get 1 from the whole number 6 which is exactly | 
similar to the share she got when the presumed heir was supposed to be in 
existence, This will allow the son to get away with the remnant 5, which is 
‘obviously more than the share he would have got when the presumed heir 
was supposed to be in existence. This type of distribution is of course, far | 
from being just. Such a situation imposes a serious question, Was Al-Bahuth 
aware of what it would lead to and had overlooked it, or that he was unaware 
of itand was therefore caught 

‘Aso the first part of the question, whether he was aware of the result and 
had intentionally overlooked it, ts something that a great jurist (such as Al- 
Buhutt), who had written a number of books some of which were among the 
most authoritative law books and of high calibre, would certainly not have 
done 


‘We would rather consider that he was partly unaware of what it would 
Jead to, because we think that had he been aware of it, he would have avoided 
itsince he himself had proposed such a method. However, the truth about it 
fies as we see it with the fact that Al-Buhuti had perhaps found some examples 
from the old sources that he tried to formulate a pattern which led to a perfect 
solution. We have to say that he was partly successful. We say partly successful 
because itis apparent that he had not tested his method to prove the viability 
of tts application in other cases 
The Masala as seen above had proved it to be defective and incor 
particularly at the end of his method. In the above Masala the possibility of 
basing the division of the whole number (after giving the legatee his share) 
between the surviving mother and son (with the heirs’ fixed portions), would 
unjustly give the share of the presumed heir to the son only. This would not 
be accepted by most people 

Soto complete the defective method we suggest the following steps. 

efore repartitioning the whole number between the surviving heirs one 
has to work out the ratio between their shares which they have got from the 
whole number in the previous division when the presumed heir was 
supposed to be in existence. This is done by using the largest share as a 
denominator to the smaller share and simplifying them by dividing them in 
turn by & common divisor and to repeat it until-one gets two numbers with 
no common divisor between them. So the ratio between the shares is as 
much as the ratio between the indivisible two numbers say 1:2 of 2:7 of 1.5, 
et 

Add the ratios to each other and see if the whole number is divisible by 
the ratio or not. If itis then each heir will get from the whole number a share 
equivalent wo the proportion he ets fom the ratio and that wil be the end 
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; ithe whole number is indivisible by the ratio when the ratio 
isto be used to multiply the total of the Masala to get what we may call Tasbih. 
To give each beneficiary his share from the Tashi, multiply the collective 
share of the heirs (the whole number) by the ratio and divide the product on 
the ratio, Thus each heir shall get from the product a share equivalent to his 
Proportion in the ratio. 

‘And finally to get the legatee’s share from the Tasbib you simply multiply 
his share from the total by the ratio. 

Accordingly, to divide the whole number of the above Masala 6, between 
the two surviving heirs, the mother and the son, equitably and fairly, we take 
the share of the mother from the whole number }, and the share of the son 
from the whole number 4, 1 and 4 = Int, the ratio aggregate ts 1+ 4= 5. 

The whole number is indivisible by the ratio so to make the Tashi we 
multiply the total by the ratio, 5.x 7 = 35. 

‘The beneficiaries’ shares from the Tasbib are 

5x6 = 30 for the mother and the son collectively, equal to every part of the 
ratio. 

30 + 5 = 6 for every part of the ratio from the Taasbib, 

1x6 = 6 for the mother from the Texbib. 

4x6 = 24 for the son from the Tashi 

$x1 = 5 for the legate, (his share from the total by the ratio) 

See the chart below, Fig. 41 


Fig. 41 


Stage 1 





The Islamic Law of Bequest 
Another example of a practical modification of Al-Bahuti's 
method 


Ifa person dies leaving a surviving son and a father and also a legacy of a 
share similar to the share of his presumed wife, the Masala will be calculated 
in accordance with the method of Al-Bahutl and the suggested modification 
as follows: 

Applying the rules of calculation the whole number of the two Masalas 6 
and 24 in stage 1 and 2 are Maadakbil or concordent thus we take the largest 
of the two, 24, to be the whole number of the final Masala in stage 3. 

Division of the whole number between the heirs (including the 
presumed one), gives each heir the following shares: 

6 of the whole number = 24+ 4 = 40 24 + 6 = 4 for the father. 
Yotthe whole number = 24 + 4¢= Sor 24 +8 = 3 for the presumed wife. 
‘The residue = 24 — (4 + 5) = 17 for the son. 

The legarce will be given an eqivalent to the share of the presumed wife 
3 added to the whole number of the Masala 24 
4+ 24 = 27. The grand total of shares of all beneficiaries. 

Dedlucting the share of the legatee from the grand total of shares leaves 
what will be the collective share of the surviving heirs 27 ~ 3 = 24 

‘The ratio of the heirs’ shares from the whole number 4 and 17 = 4:17 
have no lowest common multiple (LCM), so the ratio is the aggregate of 
shares 4+ 17 = 21 

As the collective share of the heirs is indivisible by the ratio of their shares 
24 + 21 makes the Tashib a necessary thing which is obtained by multiplying 
the grand total by the ratio, 21 x 27 = S67 the Tiashih, 

‘The heirs’ share from the Tiashib are. 

21x 24 = 904 (the collective share by the ratio), for the heirs, 
504 + 21 = 24 the proportion equal to each part from the ratio. 
4x 24 = 96 for the father from the Tashih. 

[7.x 24 = 408 for the son from the Teashi> 

21.3 = 63 for the legatee from the Tiashib. 

‘We could leave these figures as they are to be finale but as we are aiming 
to get as low a figure as possible in every Masala all the final figures (Taashib 
and the shares drawn from it), will be reduced by dividing them all by the 
LGM. (lowest common multiple), 3, that is to say, 

567 +3 = 189 the aggregate of all shares. 
96 + 3 =32 for the father. 

408 + 3 = 136 for the son. 

63 + 3 = 21 for the legate See Fig 42 
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An illustration to test the suggested modification on the 
method of Al-Babuti 


If a person dies leaving a daughter, a son's daughter and bequeaths a 
legacy similar to the share of the presumed full brother his Masala will be 
calculated as follows 
4 is the Radd of the Masala in stage 1 and 6 is the whole number of the 
Masala in stage 2. These two numbers are Mutawafig, having 4 common 
factor. Applying the rule of Mutawafig to the two numbers 4 and 6, the Wifq 
or factor of one of the two is multiplied with the other whole number, thus 
the whole number of the Masala in stage three is(3x4= 120r2x6= 12) 

In distributing the whole number beeween the heirs, each heir will get 
the following: 233 
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Va of the whole number = 12 + 2 = 6 or 12 + ¥2 = 6 for the daughter 
Wofthe whole number = 12 + 6 = 20r 12 + = 2 for the son's daughter 
The residue = 12 — (6 + 2) = 4 for the presumed full brother. 
‘An extra 4 for the legatee which is similar to the presumed full brother. 
‘The grand total of shares are 12 + 4 = 16 
The legatee’s share from the grand total = 16 ~ 12 = 4 
‘The collective share of the surviving heirs from the grand total = 16 — 4 = 
12 (previously called the whole number) 
The ratio of the share taken by the surviving heirs from the whole number is 
2.6, The two as such can be reduced 4 = 4 = 13. Thus the ratio beeween 
the daughter's share and the son's daughter's share is 3:1 
‘The ratio aggregate is 3+ 1 = 4 

Knowing the ratio between the two heirs we distribute their collective 
share 12, by the ratio giving each one a proportion equivalent to the shares 
he has in the ratio as follows: 
12 +4 = 3 for each part of the ratio. 
3x3 = 9for the daughter 
1x3 = 3 for the son's daughter. 
So from the grand total 16 the final shares are 9 for the daughter 
3 for the son's daughter and 4 for the legate. 

In this way the share accorded to the legatee, being that of the share of the 
presumed full brother, will also be distributed to the heirs according to their 
proportional shares from the whole number. See the chart below. Fig 43 


Pig 43 


Stage 1 
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Bequest of an heir's share with the exception of the share of 
a presumed heir 


‘The jurists here talk about a bequest ofa share of one of his heirs with the 
‘exception of the share ofa presumed other one from the former, accordingly 
the share of the presumed heir is w be deducted from the legacy leaving it 
operative only by the difference between the nwo (the assumed and the 
presumed). 
Mlustration: 

Aperson who has three sons bequeaths to someone a similar share as that 
of one of his sons with the exception of the share of the presumed fourth son, 

Before we calculate this case we must refer to the fact that the jurists have 
decided that the legate with the similar share as that of one of the betes shall 
be given an added similar share. Therefore, in this case, the legatee will be 
counted as a fourth son so getting “4 of the property. As this case also 
contains the exception of the share of the presumed fourth son from the 
legacy, the jurists have decided to apply the former presumption rule so the 
excepted share will not be the share of the fourth son but the share of a 
presumed fith son 

Soto caleulate this case it was thought better to be assisted by the method 
of AlBahuti with its three stages in addition to the application of the 


proposed 

4 isthe whole number of the Masala in stage one giving the legatee with the 
similar share as one son 4 

5 is the whole number of the Masala in stage two counting the legatee as a 
fouth son and the presumed fourth son to be excepted as a fifth son thus 
giving him the 4. 

To make the whole number of the final Masala in stage three we compare 
the whole number of the (wo Masalas in stage one and two. They are 
Mutabayyn so we multiply them or if the Masala is to become simpler we 
multiply the denominators of the share of the legate by the excepted share 
by each other 4x5 = 20. 

To define the legatee’s share and the exception share from the whole 
umber of the Masala we divide such a whole number by the two whole 
numbers of stage one and two thus to know the amount of shares each one 
of them gets. 

20 +4 = 5 forthe legatce. 
20 + 5 = 4 for the exceptioned. 

‘Subtracting the excepeioned share from the legatee's share shows us the 
real legatee’s share from the whole number of the third Masala 5 — 4 = 1 

‘The total of the final Masala is formed by the addition of the real share of 
the legatee to the whole number 1 + 20 = 21. The beneficiaries’ shares from 
the whole number are 
21 — 20 = 1 for the legatee. 

21 — 1 = 20 for the heirs (the three sons collectively) 
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‘As 20 is indivisible between the three sons, we utilize the doctrine of 
Tasbib as such 
20 is Alutabayyn with the number of sons 3, so 3 will be the segment of the 
fraction to be multiplied by the total 3x 21 = 63. 
Thus the beneficiaries’ final shares from the Tasbih are- 
3x1 = 3 for the legatee 
3x 20 = 60 for the three sons collectively 
@ + 3 = 20 for each of the three sons. See the chart below. Fig. 44. 





Fig. 44 
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Another illustration: 

The same course of calculation shall be followed if the person who has 
four sons bequeaths to someone an equivalent share as that of one of them 
with the exception of the share of a presumed fifth son 

‘The whole number of the Masala in stage 1 is 5 giving the legatee 4 of it 
SxW=lors+5=1=% 

The whole number of the Masala in stage 2 is 6 Giving the excepted 
presumed son ¥6 share of it 6+ 6=1= % 

‘The whole number of the final Masala in stage 3 ts 5.x 6 = 30. 

30 + 5 = 6 the legatee’s share from the whole number 

30 + 6 = 5 the excepted presumed son's share from the the whole number. 
6 —$ = 1 the real share of the legatee 

1 + 30 = 31 the grand total of the Masala (the whole number plus the real 
legatee’s share). 

31 — 1 = 30 the collective share of the four sons from the grand votal, 

30 + 4 = the collective share of the four sons from the grand total is 
indivisible by their number and by comparing the two numbers they are 
Mutawafiq (have & common factor) so we take the Wifq or factor of the 
number of sons as the segment of the fraction for the calculation of Tasbib 4 
+2=2 

2x31 = 62 The Tash. 

2x1 = 2 for the legate (his final share from the Tasbib), 

2.x 30 = 0 for the four sons (their share from the Tashib). 

60 + 4 = 15 the share of each one of the four sons from the Tishib,) 

See Fig, 45. 

BEQUEST WITH A DOUBLE PRESUMPTION 
WITH AN EXCEPTION 





The double presumption occurs where the person who has two sons (for 
instance), bequeaths a share similar to that of an assumed third son with the 
exception of the share of a presumed fourth son. 

The calculation of this Masala could be done in three stages as we have 
done before, The Masala of the first stage is for the legal heirs, the legatee 
and the presumed heir whose share was similar to a third son. Applying the 
Tasbib the Masala \s 8 in stage one. Out of it the share of the legatee is 2 = 
w= 

‘The Masala of the second stage is for the legal heirs, the assumed heir and 
the excepted heir whose share has been likened to the share of the presumed 
heir. Applying the Tashib makes the Masala 15. Out of it the excepted share 
is3="s=% 

As the Masala ts becoming simpler by multiplying the denominator of the 
fraction of the legatee's share from stage one by the denominator of the 
fraction of the excepted share from stage two we shall form the whole 
number of the final Masala by multiplying them by each other instead of 
multiplying the two Tashibs. 4x 5 = 20. 
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4 of the whole number = 20 + Ya = Sor 20 + 4 = 5 for the legate. 
Ws of the whole number = 20 + (4 = 4 or 20 + $ = 4 for the exception. 
—4= 1 for the legate as his real share. 
‘The grand toull of the Masala = 1 + 20 = 21 

21— 20 = 1 for the legatee from the grand total 

‘21 = 1 = 20 for the two sons from the grand total. 

20 + 2 = 10 for each of the two sons from the grand total. See Fig. 46. 
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‘The Masala could also be done in one stage only such as this. Counting 
beside the two sons the first presumed son as the third, counting the legatee 
as the fourth son and the exception presumed as the fifth son. The share of 
the legatee is to be taken from the Masala as if no exception existed in the 
Masala, giving him ¥ as if he were the fourth son. Then to consider the 
legate as the fourth and add the exception as the fifth son to take from the 
‘Masala a fifth out of a fourth. 

The whole number is the product of multiplying the two denominators by 
each other, 4x5 = 20. 

20 + 4 = Sfor the legatce 

20 + 5 = 4 for the exception. 

Subtracting the exceptional share from the legatee’s, the difference is the real 
share of the legate, 5 ~ 4 = 1 Yio. 

‘The grand tocal = 1 + 20 = 21. 
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From the grand total 21— 20 = | for the legate 
21 —1 = 20 for the two sons. 
20+ 





= 10 for each of the two sons. See Fig, 47, 


Another illustration: 

‘The Masala of a person who has four sons bequeaths a share equivalent 
to that of an assumed fifth son with the exception of the share of a presumed 
fea cn, wil be acu ltbe mame way a6 we hove done befor at 

lows: 

‘The Tashib of the Masala in stage one, with the four sons, the assumed 
son and the legatce whose share has been likened to the assumed is 24. Out 
‘of it 4is the share of the legatee = 424 = 

‘The Taashib of the Masala in stage two, with the four sons, the assumed 
son, whose the legatee’s share has been likened to, as the fifth son, the 
presumed sixth son, whose similar share is to be excepted from the legacy, 
‘and finally the legacy of the similar share of the presumed sixth son which 
will be the subject of exception, is 35. Out of it the share of the legacy to be 
excepted from the legatee's share is $ = Yin = \*. 

The whole number of the final Masala of stage three is the product of 
multiplying the denominators of the legate and the excepted legacy 4 and 
Vs from the wo Masalas of stage one and two, that is, 6 x7 = 42 
YWof the whole number = 42 + \6 = 7 or 42 +6 = 7 for the legate 
Veofthe whole number = 42 +7 = 6or42 + 14 6 forthe excepted share. 

7 = 6 = 1 the real share of the legate 
‘The grand total = 1 + 42 = 43. 
43 = 42 = | forthe legatee from the grand total 
43 ~ 1 =42 for the four sons from the grand total 
42+4= — theshare ofthe four sons from the grand 
total is indivisible on their number to 
make the Tasbib necessary. 
42 and 4 are Mutawafig. The Wifq oF factor of the sons is 4 + 2 = 2tobetaken 
as the segment of the fraction. 
2x43 = BG the Tashih, (the segment multiplied by the grand total). 
2x1 = 2 the legatee's final share from the Tashi 
2x42 = 84 the collective share of the four sons from the Tasbib 
84 + 4 = 21 the share of each of the four sons from the Tashi 
See Fig. 48, 

‘The same Masala could also be done in one stage only by counting 
beside the four sons the first presumed son as the fifth son, counting also the 
egatee as the sixth son and the exception as the seventh son, The share ofthe 
legate is to be taken from the Masala, as if no exception existed in the 
‘Masala, is ¥, a5 if he were the sixth son. Then to consider the legate as the 
‘sixth son and add the exception as the seventh son take from the Masala ¥ 
as ifthe exception is the seventh son 
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Fig. 48 
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‘The, whole number of the Masala is the product of multiplying the 

denominator of the share of the legatce by the denominator if the excepted 
share 6x 7 = 42, 
For the legatce from the whole number = 42 +6 = 7. 
For the exception from the whole number = 42 + 7 = 6 
Subtracting the exception share from the legatee’s share the difference will 
be the real share of the legatee 7 ~ 6 = 1 
‘Thegrandtotal = 1 +42= 43. 

For the legatce from the whole number = 42 + 6 = 7 
For the exception from the whole number = 42 + 7 = 6 
A2+4= indivisible 

The Tashi = 2x43 = 86 

‘The legatee’s share = 2x1 = 2 

‘The share of the four sons = 86 - 2 = 84 
‘The share of each son = BA + 4 = 21 
See Fig. 49. 





‘The approach of Ibn Qudlama, in his famous book, A/Mughné on which 
the book called the Great Commentary was based, the above two Masalas 
were different from the approach taken bya great number of Hanbali jurists. 
Inthe latter Masala, for instance, he considered the legatee's share to be the 
result of excepting or say, subtracting ¥¢ from ¥s of the Masala. However, 
such a result can only be conceived by the entire deletion of the assumed 
heir, replacing him by the legatee as the fifth son and bringing the exception 
asthe sixth son. This is similar to al-Shafl''s way of calculating such problems 

In an excellent and comprehensive scrutiny of such an approach and a 
review of all the Hanbali opinions related to this point, Al-Mirdawi™ has 
concluded that the famous opinion of Ibn Qudama in his Masala was 
ambiguous to rules set up, by the companions (Hanbali jurists), and 
inconsistent with their method in this Masala and in similar ones. He also 
added that, if we were to compare the above Masala with the views of the 
companions (the Hanbali jurists), the testator would have been bequeathing 


the of his property with the exception of >. So the legatee will get one 
share from forty two shares, 
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BEQUEST OF A PORTION OF THE TESTATOR'S 
ESTATE 


This kind of bequest consists of two types: A bequest of an unspecified 
portion, and, a bequest of a fixed portion. 

The bequest of an unspecified portion is subdivided into a negligible 
portion and a general portion. 


The bequest of a negligible portion 


‘This is a bequest of unspecified and an insignificant portion such as the 
testator saying ‘Give X something or some of my property’. This has been 
interpreted as if the testator has instucted a trivial amount to X The value of 
this sort of bequest is left to the discretion of the heirs 10 define. 


‘The bequest with a general portion 

This bequest is considered effective and can be enforced by law, unlike 
that of a negligible bequest. The value of the general portion has been 
defined by the Hanbalis as coming from a precedent set by the Prophet 
(peace be upon him) in which a man was reported by Ibn Mas'ud to have 

a general portion. The Prophet gave (the legate), a sixth. The 

Hanbalis have also supported such view by quoting the reported Fatwas or 
Jegal decisions of the two companions Ali and Ibn Mas'ud that "The general 
portion equals a sixth’. And also that that Ilyas b Mu’awiyah was reported to say 
that the general portion in the Arabic colloquial language is a sixth. 
Moreover, they say, the sixth is the lowest portion allocated to a blood 
relative heir, accordingly, they say, the general portion bequeathed will be 
treated as a sixth just as if it were a portion fixed by the Quran. 
Mustration: 

Ifa person bequeathed a general portion and dies leaving his father and 
son his Masala will be calculated as follows: 

Applying the rules of calculation the whole number of the Masala is 6, 
Wo the whole number = 6 + @ = 1 or 6 + 6 = 1 forthe father. 
W of the whole number = 6 + 4 = 1 or 6+ 6 = 1 for the legatce. 
‘The residue = 6 — (1 + 1) =4 for the Son. See Fig. 50. 


Mig. 50 
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Another illustration: 

A limitation to the general portion bequeathed is that the legate will not 
be eligible to gain more under the doctrine of Radd, return since tt is only the 
right of the blood relation. Thus, in the case when a person bequeaths a 
‘general portion dies leaving only his mother, the legatee will be allowed only 
‘one sixth while the rest will go to the mother as such: 
64s the whole number of the Masala. 
¥s of the whole number = 6 + V4 = 2. or 6 + 3 = 2 for the mother. 

Wot the whole number = 6 + “= 1 or6 + 6 = 1 for the legatee. 

2+ 1 = 3, The shares withdrawn from the whole number of the Masala by 
the mother and the legatee according to their allocated portions. 

6 — 5 = 3. The unexhausted shares of the Masala. 

Applying the doctrine of Radd the unexhausted share will be added to the 
mother's shares since she isthe sole blood relative in the Masala so her share 
will become 2 + 3 = 5. Thus giving asa final distribution 1 = , tothe legatee 
and 5 = Ysto the mother. 

See Fig. $1 


Mig. 58 
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6—3=3 This remnant augments 
the share of the mother 
as the sole hele. 


Athird illustration: 

The general portion bequeathed will still be eligible to be satisfied even 
when the basic portions of the heirs have already exhausted the shares of the 
Masala, This is to be worked out by letting the legate compete with 4 
against the hes through the aplication ofthe doctrine of Al oF increase 
as follows: 

If @ woman bequeaths a general portion to someone and then dies 
Jeaving a husband and a sister, the Masala will be worked out as follows 
6s the whole number of the Mawala. 

Ya of the whole number = 6+ ¥2 = S0r6 + 2 = 3 for the husband 

Ya of the whole number = 6 + Va = 3 or 6 + 2 = 3 for the sister 

Wofthe whole number = 6 + 16 = 1 or 6 + 6 = 1 forthe legate 

343+ 1 =7 the aggregate of the benefictaries shares form the Masala. 

6 +7 = the whole number is indivisible by the aggregate of shares drawn 
from it thus we apply the doctrine of ‘Au! by placing the aggregate as the 
‘Masala instead of the indivisible whole number thus to refer the shares to the 
‘Awl 7 and not to the Masala 6, 
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4% of the husband is reduced to % to agree with the ‘Au. 
of the sister is reduced to 3+ to agree with the Au. 
Ye of the legatee is reduced to % to agree with the ‘Au. 
W+the haha 


See Fig. 52. 
+1 
oa EE 
7-6= 1 deficit 
Afourth illustration: 


‘The general portion bequeathed will also be allowed to compete against 

the heirs’ portions as in the above Masala even though the basic portions of 

the heirs have not only exhausted the shares of the Masala but have already 

exceeded it as in the case when a woman who bequeaths a general portion 

to someone dies leaving a husband a mother, a father and two daughters. 
‘Applying the rules of calculation the whole number of the Masala is 12. 

V4 of the whole number = 12 + 44 = 3 0r 12 +4 = 3 for the husband. 

Yo of the whole number = 12 + 46 = 2or 12 + 6 = 2 for the mother. 

6 of the whole number = 12 + 4 = 2or 12 + 6 = 2for the father 

sof the whole number = 12 + 44 = Bor 12+ 3 = 4x2 = 8 forthe wo 


daughters, 

Vol the whole number = 12 + 4 = 20¢ 12 + 6 = 2 for the legatee. 
3424248 + 2= 17 The aggregate of the shares from the Masala is 
‘exceeding that of the whole number and by the application of the doctrine 
‘of ‘Au/ the aggregate is to replace the whole number, as such: 

‘Ya of the husband is reduced to ir to agree with the ‘Auy. 

44a of the mother is reduced po 4p to agree with the ‘Aw. 

‘¥a of the father is reduced to Mr to agree with the ‘Awl. 

‘M2 of the two daughters is reduced > to agree with the ‘Auf, 

42 of the legatee is reduced to #4 bo agree with the ‘Aw, 

Yet hr tet e+ rad 

See Fig. 53. 
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‘The idea of this was instigated by the Hanabalis' tendency to compare the 
bequest of the general portion to the minimal basic portion inherited by an 
heir, that is 6 which led them to impose it on the Masala in order tocompete 
‘with the allocated portions of the heirs rather than being given a 46 outright 
as we have already seen above 


‘The bequest with a specific portion 


‘The specific portion bequeathed could involve either one share or more 
in the Masala. For each type the jurists have recammended a special method 
with which to ensure a fair distribution between the legates and heirs, as we 
shall see in the following 


1. Bequest with one specific portion 

‘The denominator of the fraction of the bequest with one specific portion 
is to be made the whole number of the Masala. Thus, if the testator bequeaths 
one fourth of his estate to someone and then dies leaving three sons, 4 the 
denominator of the fraction is to be the whole number s0 to give the legaree 
1 out of the whole number 4+ 4 = 1 and the rest of the whole number (4 — 
1 = 5), isthe share of the three sons from the whole number (3 + 3 = 1), 80 
to give one share to each son. See Fig. $4 

To make a precise distribution we should take as 3 pattern in all cases of 
similar sort, model charts of the latter jurists. We suggest such cases to be 
worked out in the same way as we have done in the cases of Radd or return 
(the doctrine of Radd), where a husband or wife survives with blood 
relatives, placing the bequest Masala inside the recommended chart instead 
of the spouse Masala. (Next to it is the succession Masala and then the 
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comprehensive Masala.) Thus we make three Masalas, the bequest Masala 
4s (the denominator of its fraction), the succession Masala (containing the 
heirs), and then the comprehensive Masala (the product of multiplying the 
bequest Masala by either the entire or the Wyg (factor), according to the 
result of comparing the succession Masala with the collective share of the 
heirs from the bequest Masala, whether they be Mutabayyn or Mutawafiq 
only. The comprehensive is where each one of the legates and heirs will 
take their final shares). 
), the above Masala with a bequest of V4 and three sons will 
be worked out as follows: 
4 isthe whole number of the bequest Masala as it is the denominator of 
the fraction | 
Va of the whole number = 4+ V4 = Lord + 4 = 1 forthe legate 
‘The residue = 4 — 1 = 3 the collective share of the sons. 
4 is the whole number of the succession Masala as it is the number of 
sons who inherit equally per capita shares. 
Be a eaiaiiee 
Masala is usually the product of multiplying the 
Re puee alate tha cece mene cacao aaaata But since the 
succession Masala and the collective share of the heirs from the bequest in 
this case are Mutawafig by ¥s. So the comprehensive Masala is 1x 4= 4 
The share of the legatee from the comprehensive Masala is the product 
of multiplying his share from the bequest Masala by the Wifi or factor of the 
succession Masala 1x1 = 1 
The share of each son from the comprehensive Masala is the product of 
multiplying each one’s share from the succession Masala by the Wi or 
factor of their collective share from the bequest Masala. 
1x1 = | for the first son. 
1x1 = 1 for the second son. 
1x1 = | for the third son. See Fig. 55. 





Our suggested method is more useful when the specific portion 
bequeathed isa fraction bigger than the bequeathable one third (or when the 
bequest contains more than one fraction as we shall sec later), where the 
bequest needed the approval of the heirs to the excessive part if it is to be 
operative 
Mlustration. 

If a person who had bequeathed 2 of his property to a person dies 
leaving his mother and two uterine brothers, his Masala will be calculated 
differently acccording to the approval or the disapproval of his heirs to the 
excessive bequest, using the suggested method as follows: 

Calculation when the excessive bequest is approved. 

21s the whole number of the bequest Masala (the denominator of its 
fraction), 

Va of the whole number = 2+ V2 ~ Lor2 + 2= 1 for the legate. 
‘The residue = 2 ~ 1 = 1 the collective share of the heirs. 

6 is the whole number of the succession Masala and by applying the 
doctrine of Radd or return, the Masala is 3 
From the Radd Masala there is | for the mother and 2 for the two uterine 
brothers, 

‘The comprehensive Masala is 3x 2 = 6 (the bequest Masala multiplied 
by the succession Masala). 
3x 1 = 3 (the legatee’s share by the succession M.) for the legatee. 

1.x 1 = 1 (the remnant from the bequest M. by the mother's share from the 
succession Mf.) for the mother. 

2x} = 2 (the collective share from the bequest M. by the share of the two 
Luterine brothers from the succession Mf.) for the uterine brothers. 

2+ 2 = 1 for each of the wo uterine brothers. 

See Fig $6. 
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1+ 2= 5 This becoming the Radd Masals 


But the calculation of the Masala when the bequest is disapproved of is as 


lows 
When the heirs disapprove of the excessive bequest where the bequest 
consists of one fraction only the whole number of the bequest Masala will be 


3 

From the whole number of the bequest Masala 1 for the legatee equals the 
disposable third 3 +3 = 1 

From the whole number of the bequest Masala 2 for the heirs equals the 
remaining two thirds 3 = 1 = 2 which is called the remnant. 

‘The whole number of the succession Masala ts 6, but as the shares of the 
heirs 3, in the Masala are less than the whole number, the application of the 
doctrine of Rudd is considered so the Radd Masala will be 3, which is divided 
as such: 

1 share for the mother and 2 shares for the two uterine brothers. 

‘Comparing the Radd in the succession Masala with the remnant from the 
bequest Masala we find them Mutabayn or incompatible, so the 
comprehensive Masala becomes the product of multiplying the bequest 
Masala by the succession Masala 3x3 — 9 

From the comprehensive Masala the beneficiaries shares are 
4x1 = 3 (the legatee’s share by the succession M. ) for the legate. 
1x2 2(the mother's share from the succession M bythe remnant from the 
bequest M.) for the mother. 
2x2 =4 (the share of the two uterine brothers from the succession M by the 
remnant from the bequest M.) for the wo uterine brothers, 
4+ 2 = 2 for cach of the two uterine brothers. See Fig. 57. 








Another illustration: 

Ifa person who has bequeathed 2 of his property to someone leaves a 
daughter, a son's daughter and a father, his Masala (when it is approved of) 
will be calculated as follows 
3 1s the whole number of the bequest Masala as itis the denominator of the 
only fraction bequeathed. 

24 of the whole number = 3x35 = 20r3 + $= 1x2 =2 forthe legatee. 
3 ~ 2 = 1 the remnant for the heirs collectively. 

6 is the whole number of the succession Masala. 
¥ of the whole number = 6x 2 = 3.0r 6 5 for the daughter 
Ve of the whole number = 6x 44 = 1 or 6 + 6 = 1 for the son's daughter 
‘The residue = 6 — (3 + 1) = 2 for the father. 
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Giese pa esp aap aaraicily haplotype 
Masala we find them to be Mutabayyn. The comprehensive Masala will 
therefore become the product of multiplying the bequest Masala by the 
succession Masala 3x6 = 18. 

‘The final beneficiaries’ shares are: 
6x2 = 12 forthe legate (his share from the bequest M. by the succession M.) 
3x1 =3 for the daughter (her share from the succession M. by the remnant), 
1x1 = 1 for the son's daughter (her share from the succession M. by the 


remnant), 
2x1 = 2 forthe father (his share from the succession M. bythe remnant) Sec 


Fig. 58. 
But when the heirs disapprove of the excessive part of the bequest in the 
above Masala it will be worked out as follows 

As the disapproval of the heirs to the excessive part of the bequest leads 
to the confinement of the bequest within the disposable one third so the 
whole number of the bequest Masala will always be 3 as long as the bequest 
consists of one fraction only. 
4 of the whole number = 3x Vs = 1 or 3+ 3 = 1 for the legatee. 
24 of the whole number = 3 x #4 = 2 the remnant for the heirs 

‘The whole number of the succession Masala is 6. 
V2 of the whole number = 6 x ¥2 = 3 or 6+ 2 = 3 forthe daughter 
Worfthe whole number = 6x 4 = Lor 6 + 6 = 1 for the son's daughter 
Thereioue'= §= (3 + 1) = 2 for the father 

Masala 's calculated as follows: 

Coiacieang es eiconsade aaasia AE ie remiarx ora cei been 
Masala 2, we find them to be Mutawafiq by ¥2. 
6+ 2= 3the Wy factor of the succession Masala. 
2+ 2-= I the Wij factor of the remnant from the bequest Masala 
The comprehensive Masala will therefore become the product of 
taukiineg the bec utc aeantay the WY of ne muczeason Mae 3 = 


‘The fra dssibution of the beneficiaries shares will be done as follows: 
3x1 =3 for the legatee (his share from the bequest Masala by the Wifq of 
the succession Masala). 

3x1 = 3 for the daughter (her share from the succession Masala by the Wifq 
‘of the remnant). 

1x1 = 1 for the son's daughter (her share from succession Masala by the 
\Wwyfy of the remnant) 

2.x 1 = 2 for the father (his share from the succession Masala by the Wify of 
the remnant), See Fig, 5. 





A third illustration 
Matestatrix who has bequeathed three quarters of her estate to someone 
dies leaving a grandmother, a husband and a son, her Masala will be 
calculated when the excessive bequest was approved by the heirs as such: 
‘The whole number of the bequest Masala is 4 (the denominator of the 
only fraction bequeathed). 
4 of the whole number = 4x 44 = 5 for the legatee: 
The remnant = 4 ~ 4 = 1 for the heirs collectively 
Applying the rules of calculation the whole number of the succession Masala 
is2x6= 12. 
Yo of the whole number = 12x 4 ar the grandmother 
Va of the whole number = 12x a = 3 for the husband 
The residue = 12 — (2 + 3) = 7 for the son. 
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Because the comparison between the succession Masala and the 


comprehensive Masala is 10 become the of multiplying the 
succession Masala by the bequest Masala as follows: 12 x 4 = 48. 
‘The beneficiaries’ shares from the comprehensive Masala are 12x 3 = 36 


ee ae Oe eo aa 
2x 1 = 2 for the grandmother (her share from the succession Masala by the 
remnant from the bequest Masala), 
3X 1 = 3 for the husband (his share from the succession Masala by the 
remnant from the bequest Masalc) 
7x1 = 7 for the son (his share from the succession Mawala by the remnant 
from the hequest Masala). See Fig, 60. 
But ifthe excessive part of the same Masala were to be disapproved of by the 
heirs the Measala will be calculated as follows: 
of the excessive bequest by the heirs acts to confine the 
bequest to the disposable one third so the whole number of the bequest 
Maxala will, as always, be 3. 
sof the whole number = 3.x 44 » 1 for the legate. 
‘The remnant ¥% of the whole number = 3x = 2 forthe heirs collectively 
The whole number of the succession Masala is 2x6 = 12 
Woof the whole number = 12x 4 = 2 for the grandmother. 
V4 of the whole number = 12x44 = 3 for the husband 
The residue * 12 ~ (2 + 3) = 7 forthe son 
‘As the comparison between the succession Masala and the remnant from 
the bequest Masala 2 shows the two to be Mutawafiq by "72, 
12 + 2 = 6 the WYiy oF factor of the succession Mavala. 
2+ 2= 1 the Wig or factor of the remnant from the bequest Masala 
So the comprehensive Masala will be the product of multiplying the bequest 
Masala by the Wifa of the succession Masala 6 x 3 = 18 
The beneficiaries shares from the comprehensive Masala are: 
6.x 1 = 6 for the legate (his share from the bequest Masala by the Wiz of 
the succession Masala). 
2x 1 = 2 for the grandmother (her share from the succession Masala by the 
Wify of the remnant from the bequest Masala), 
3x1 = 3 for the husband (his share from the succession Masala by the Wifi, 
of the remnant from the bequest Masala). 
7x1 =7 for the son (Ihis share from the succession Masala by the Wifi of the 
remnant from the bequest Masala) See Fig, 61 
When the bequeathed portion was granted to two or more legatees, each of 
the legates shall take his share from the calculated Masala without extra 
calculation when their share from the comprehensive Masala is divisible by 
the legatces number. But when such a share becomes indivisible each one’s 
share will be defined by the ordinary means of Tasbib”* By comparing the 
collective share of the legatees with their number (making use of the 
aforementioned rules of calculation) and then to multiply the result which is 
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called the segment of the fraction with the comprehensive Masala giving 
cach beneficiary his share from the comprehensive Masala multiplied by the 
segment of the fraction (with the collective share of the legatees being 
divided between them). Thus if a testator who had bequeathed half of his 
property to three legates, X,¥.Z, and left a wife and a son the calculation of 
his Masala, when the excessive bequest is approved, will be done as follows: 
2. bs the whole number of the bequest Masala as it ts the denominator of the 
fraction bequeathed. 2 of the whole number * 2x = Lor2 + 2= 1 for 
the three legates, 
2— 1 = 1 the remnant for the heirs collectively. 
8 isthe whole number of the succession Masala. 
Ya of the whole number = 8x 4 = Lor + 8 = 1 for the wile. 
‘The residue = 8 — 1 = 7 for the son. 

The comprehensive Masala is 2.x 8 = 16 (the succession Masala 
multiplied by the bequest Masala). 

The beneficiaries’ shares from the comprehensive Masala are: 
1.x 8 = 8 for the three legates. 
1x1 = 1 for the wife. 
1x7 = 7 for the son. 

But as 8, the three legatee's share fom the comprehensive Masala 1s 
indivisible between them we resort to the doctrine of Tasbib. 
By comparing the legatee’s share 8 with their number 4, we find the two are 
Mutabayyn. Thus we take 3 as the segment of the fraction to multiply the 
comprehensive Masala where the product will be divisible between the 
beneficiaries as follows: 
3x 16 = 48 the Tasb of the comprehensive Masala. 
3x8 = 24 the legatee's collective share. 
24 + 3 = 8 for each of the three legarees. 
3x1 = 3 forthe wife. 
3x7 = 21 forthe son. See Fig. 62 
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As to the same Masala when the excessive bequest is disapproved of by 
the heirs it will be worked out as follow: 

3 is the whole number of the bequest Masala, the denominator of the 
disposable one third, 
3x Y= 1or3 +3 = 1 forthe three legates collectively. 

31 = 2 the remnant for the heirs collectively. 

8 Is the whole number of the succession Masala, the denominator ofthe 
hereditable portion 
8x Vie= 1or8 +8 = 1 forthe wile 
The residue = 8 ~ 1 = 7 for the son. 

The comprehensive Masala is obtained by multiplying the bequest 
Masala by the Wifg of the succession Masala and the product divided 
between the beneficaries, as such: 
3x4m 12 
1x4 = 4 the collective share of the three legatees from the comprehensive 
Masala. 
1x1 = 1 for the wife from the comprehensive Masala, 
1X7 = 7 for the son from the comprehensive Masala. 

12 the Tashib, to the comprehensive Masala as the collective share 
of the three legatees 4 is indivisible by their number 3, thus we find the two 
‘Mutabayyn, This leaves 3 the number of legatees to be multiplied by the 
comprehensive Masala as itis the segment of the fraction 3x 12 = 36. 

‘Out of this Tashih the beneficiaries’ final shares are: 
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3x 4 = 12 the collective share for the three legatees from the Tashib. 
12 + 3 = 4 for each of the three legates, from the Tasbib, 

3x 1 = 4 for the wife (her share from the Tasbih). 

3.x 7 = 21 for the son, his share from the Tashib. See Fig. 63. 





2 Bequest with more than one specific portion 

‘The juristic method of solving cases with more than one fraction 
bequeathed is slightly different from their method of solving cases with only 
one fraction as we have seen in the previous cases 

‘The use of the table suggested for the doctrine of Radd (where one of the 
spouses existed as well as the blood relatives) can also be used in the new 
situation, 


2a. Ihustration 

In the case of a person who has bequeathed % of his estate to X and 5 
to Y dies leaving his wife, daughter and father, his Masala in the case of its 
being approved of or disapproved of by the heirs is calculated as follows: 

Calculation where the excessive bequest is approved by the heirs. 

The whole number of the bequest Masala (when the bequest was 
approved), is the product of multiplying the denominators of the fractions 
bequeathed 4x5 — 15. 
Vs of the whole number = 15 x¥4 = 30° 15 +5 = 3 for the legatee X 
Ys of the whole number = 15.x Ys = Sor 15 +3 = 5 for the legatee Y. 
‘The aggregate = 3+5=8 
‘The remnant = 15 — 8 = 7 for the heies collectively. 

The whole number of the succession Masala is 8. 
‘eof the whole number = 8x = 1or8 +8 = 1 forthe wife, 
Vz of the whole number = 8x Ya = 4 of 8 + 2 = 4 for the daughter 
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‘The aggregate = 1+4=5. 
The residue = 8 — 5 = 3 for the father. 

Comparing the succession Masala (8) with the remnant from the bequest 
Masala (7) we find the two are Mutabayyn or incompatible. Accordingly the 
comprehensive Masala will be the product of multiplying the bequest 
Masala by the succession Masala 8 x 15 = 120. 

‘The beneficiaries final shares from the comprehensive Masala are 
8 x 5 = 24 for the legate X (his share from the bequest Masala by the 
succession Masala.) 

8 x 5 = 40 for the legate Y (his share from the bequest Mavala by the 
succession Masala) 

1x7 = 7 for the wife (her share from the succession Masala by the remnant 
from the bequest Masala) 

4x7 = 28 for the daughter (her share from the succession Masala by the 
remnant from the bequest Masala) 

3.x 7 = 21 for the father (his share from the succession Maala by the 
remnant from the bequest Masala). See Pig. 64 





2b. But where the excessive bequest is disapproved of by the heirs then the 
Calculation of the whole number of the Masala will be done in the same wiry 
as we have seen in the previous cases but will be the aggregate of the 
denominators bequeathed as follows: 

‘The whole number of the bequest Masala is 5 + 3 = 8 being ¥ of the 


estate. 
8 — 5 = 3 for the legate X is proportional by 1 
8 —3 = 5 for the legatee Y is proportional by ¥3. 
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To get ¥ share which is the remnant for the heirs jurists always, in such 
a case, multiply the whole number of the bequest Masala by 3 the 
denominator of the 4 as follows: 
3x8=24 
Vs of the bequest Masala = 24 x Vs = 8 or 24 + 3 = Bout of it3 forXand5 
for Y. 

4 of the bequest Masala or the remnant = 24x 34 = 16 or 2x8 = 16 for 
the heirs collectively. 

‘The whole number of the succession Masala is 8. 

Wor the whole number = 8x '# = 1 or8 + 8 = 1 for the wife 

2 of the whole number = 8x 2 = 40r 8 + 2 = 4 for the daughter, 
‘The aggregate = 1+4=5. 

The residue = 8 — 5 = 3 for the father: 

‘Comparing the succession Masala (8) with remnant from the bequest 
Masala( 6), we find the ewo numbers to be Mutaafig, having a Wifg or 
common factor. Accordingly, the Wyfq of the succession Masala is 8 +8 = 1 
‘The Wify of the remnant from the bequest Masala is 16 + 8 = 2 

‘The comprehensive Masala therefore will be the product of multiplying 
the bequest Masala by the Wi of the succession Masala 1 x 24 = 24 

‘The beneficiaries shares from the comprehensive Masala are 
1x3 = 3 for X (his share from the bequest Masala by the Wifg of the 
succession Mavala 
1x5 = 5 for ¥ (his share from the bequest Masala by the Wifiy of the 
succession Masala ). 
1x2 = 2 for the wife (her share from the succession Masala by the Wifg of 
the remnant). 
4x2 8 for the daughter (her share from the succession Masala by the Wif 
of the remnant). 
3x2 = 6 for the father (his share from the succession Masala by the Wy of 
the remnant). See Fig. 65. 


Fig. 65 








Another illustration: 

Ifa woman who had bequeathed M4 of her estate to X, 4 t Y and to Z, 
dies leaving her husband, daughter and full brother, her Masala, if the 
excessive bequest is approved by the heirs, will be calculated in the same 
manner as that of the above Masala as follows: 

‘The whole number of the bequest Masala is the product of multiplying 
the denominators of the fractions bequeathed by each other, 4.5.x 7 = 140. 
Vaoof the whole number = 140x V4 = 35 0r 140 + 4 = 35 forthe legate X 
sof the whole number * 140.x 44 = 28 or 140 + 5 = 28 for the legatee Y. 
of the whole number = 140 x % = 20 or 140 + 7 = 20 for the legaee 2 
‘The aggregate = 35 + 28 + 20 = 83, 

The remnant = 140 ~ 83 = 57 for the heirs collectively 

‘The whole number of the succession Masala is 4 
a of the whole number = 4x 4 = Lor 4 +4 = 1 forthe husband. 

V2 of the whole number = 4x 2 = 2.0r 4 + 2 = 2 for the daughter. 
‘The aggregate = 1+2= 3 
Tharesidun 4 — 3 = 1 for the full brother. 

‘Masala is the product of multiplying the bequest 


4x35 = 140 for X (his share from the bequest Masala by the succession 
Masala). 
4x 28 = 112 for Y (his share from the bequest Masala by the succession 


Masala). 
4 x 20 = 80 for Z (his share from the bequest Masala by the succession 
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1.x 57 = 57 for the husband (his share from the succession Masala by the 
remnant from the bequest Masala) 

2x57 = 114 for the daughter (her share from the succession Masala toy the 
remnant from the bequest Masala) 

1x57 = 57 for the full brother (his share from the succession Masala by the 
remnant from the bequest Masala), See Fig. 66. 

But when the excessive part of the bequest as above has been 
disapproved of by the heirs, the case will be calculated as follows: 

The whole number of the bequest Masala where the excessive bequest 
has been disapproved is the aggregate of the denominators of the fractions 
bequeathed 4+ 5+ 7 = 16 = 4 the disposable 
Of the whole number 7 for X is proportional by M4 
Of the whole number $ fir Y is proportional by 4. 

Of the whole number 4 for Z ts proportional by 

As the whole number of the bequest represents only of the Masala 
then to get the other 4, which is called the remnant we multiply the whole 
number by 3, the denominator of the /4, to be 3x 16 = 48 
Vs of the bequest Masala = 48.x Vs = 16 of 48 + 3 = 16 for the legatees, 
‘The remnant ¥ of the bequest Masala = 48 x 4 = 32 or 2x 16 = 32 forthe 
heirs. 

‘The whole number of the succession Masala ts 4. 

M4 of the whole number © 4x “a= Lor4 +4 1 forthe husband. 
Va of the whole number = 4x V2 = 2or4 + 2 = 2 forthe daughter 
‘The aggregate = 1+2= 3. 

‘The residue = 4 — 5 = 1 for the full brother. 

The comprehensive Masala: The comparison of the succession Masala 
with remnant from the bequest Masala shows the two to be Mutawaflg or 
‘comparative by V4, The Wy of the succession Masala is 4+ 4= 1, while the 
Wi of the the remnant from the bequest Maula is, 32+ 4 = 8 The 
comprehensive Masala therefore will be the product of multiplying the 
bequest Masala by the Wi/q of the succession Masala 1 x 48 = 48. 

‘The final beneficiaries’ shares from the comprehensive Masala are: 

1x7 = 7 for the legate X (his share from the bequest Masala by the Wify of 
the succession Measwale ) 

1x5 = 5 for the legatee ¥ (his share for the bequest Masala by the Wy of 
the succession Masala). 

1x4 = 4 for the legatce Z (his share from the bequest Masala by the Wify of 
the succession Masala), 

1.x 8 = 8 for the husband (his share from the succession Masala by the Wiig 
(44) of the remnant from the bequest Masala). 

2x8 = 16 for the daughter (her share from the succession Masala by ¥4 of 
the remnant from the bequest Masala) 

1x8 = 8 for the full brother (his share from the succession Masala by 4 of 
the remnant from the bequest Masala). See Fig. 67 
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2c. The variations of approval and disapproval of bequest in one case: 

It is a fact that the collective approval of the excessive bequest by the 
testator's heirs reduces their shares from the estate of the deceased thus the 
legates may take the maximum shares bequeathed. But however, the heirs 

oval of it confines the legatees’ shares from the deceased's estate to 
the one thied only, In the light of this, itis also a fact that the right 
is reserved for each individual heir freely, without prejudice or undue 
influence, to prove or disapprove an excessive bequest. It is each individual's 
right too, if there are a number of bequests, 10 approve of some of the 
bequests while disapproving of the others. 

‘The adherence of the Saudi Courts to the above freedom of choice 
granted to the heirs is clearly illustrated in the case where a house was 
bequeathed to be held in trust for the underage children of the deceased 
‘The value of the house amounted to more than one-third of the bulk of the 
estate. The deceased's brother-in-law brought the case before the Court on 
behalf of his sister. he disputed the legality of such a disposition on the 
grounds that ‘the value exceeded the one-third, and further was made in 
favour of only his minors’ The judge after examining the case thoroughly 
informed the wife through her brother (agent) that she would not forfeit her 
right to the bequest because it was within her right if she wished to withhold 
her consent on the accessive portion. Therefore, she would receive her full 
share in the estate from the two thirds and he (the judge) would order the 
shares of the others who gave their ratification to be reduced proportionately 
to meet the accessive bequest. 
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excessive bequest being approved or disapproved by all or some of the heirs 
toall or some of the legates will leave us with six different processes which 
represent seven possibilities as such. 

1. Calculation of the Masala where the excessive bequest has been approved 
of for both legates by both heirs (sons). 

{i Calculation of the Masala where the excessive bequest has been 
disapproved of for both legates by both heirs (sons) 

lit, Calculation of the Maseda where the excessive bequest has been 
approved of by both heirs (the ewo sons), to only one legate, X. 

lv. Calculation of the Masala where the excessive bequest has been 
approved of by both heirs (the two sons), to the other legatee Y only. 

¥v. Calculation where the excessive bequest has been approved of to both 
Jegatees by one heir (ane son), only. 

vi, Calculation of the Masala where only one of the two sons approves of the 
excessive bequest to only one of the legatees 

vii, Calculation where each of the nwo sons approves the excessive bequest 
to one of the legatees only 

Each of the above processes possibilities will be calculated consecutively as 
follows: 


2c, Calculation of the Masala where the excessive bequest has been 
approved of for both legates by both heirs (the two sons), will be exactly the 
same as we have done in the previous Masalas as follows: 

‘The whole number of the bequest Masala when the excessive bequest 


Ys of the whole number = 6x 4 = 2or 6 + 3 = 2 for X. 

V2 of the whole number = 6x Va = 30r6 + 2= 3 for Y. 

‘The aggregate = 2+3=5. 

‘The remnant = 6 ~ 5 = 1 for the heirs (the nwo sons), collectively, 

‘The whole number of the succession Masala is 2 equal to the number of 
the nwo sons. Their share is 2 + 2 = 1 for each son. 

‘The comprehensive Masala is the product of multiplying the 
Masala by the succession Masala, (since the succession Masala (2) is 
Mutabaayyn with the remnant (1))2x 6 = 12 

‘The beneficiaries’ final shares from the comprehensive Masala are: 

2.x 2 = 4 for the legatee X (his share from the bequest Masala by the 
succession Masala), 
2.x 3 = 6 for the legatee Y (his share from the bequest Masala by the 
succession Masala). 
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1x1 = 1 for the first of the two sons (his share from the succession Masala 
by the remnant from the bequest Masala). 

1x1 = 1 for the second son (his share from the succession Masala by the 
remnant from the bequest Masala). See Fig 68. 





2cil. Calculation of the Masala where the excessive bequest has been 
disapproved of for both legatees by both heirs (the two sons), will be exactly 
the same as we have done in the previous Masalas as follows: 

‘The whole number of the bequest Masala when it has been disapproved 
of by,the heirs is the sum of the denominators of the two fractions 


‘and 3 for Y is proportional by the bequeathed 2 

‘As (5) represents the disposable ¥ then to get the remnant 4 for the 
heirs we multiply the bequest whole number by (3) the denominator of Vs 
and then subtract the whole number from the product as follows 
3x5 = 15 the bequest Masala. 
15 — 5 = 10 the remnant for the heirs equal 10 24 of the estate. 

‘The whole number of the succession Masala is the number of sons in the 
Masala (2), 2+ 2 = 1 for each of the two sons 

For the comprehensive Masala we compare, first, the succession Masala 
(2) with remnant (10 from the bequest Masala, As the two numbers are 
Mutawafiq by 2(2 + 2 = Land 10 + 2 = 5), we multiply the bequest Masala 
by the Wy of the succession Masala 1 x 15 = 15. 

‘The final beneficiaries’ shares from the comprehensive Masala are: 
1 x 2 = 2 for X (his share from the bequest Masala by the Wifq of the 
succession Masalis) 
1x 3 = 3 for Y (his share from the bequest Masala by the Wy of the 
succession Masala) 
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1x5 = 5 for the first son (his share from the succession Masala by the Wifi 


of the remnant from the bequest Masala) 
1x5 = 5 for the second son (his share from the succession Masala by the 


Wifq of the remnant from the bequest Masala). 
Sce Fig, 69. 





Before we proceed to consider the calculation of the other possibilities 
we think itis necessary to start by working out an inclusive Masala from the 
above two comprebensive Masalas for both approved and disapproved cases 
by multiplying the pwo Masalas by each other if they are regarded Mutabayyn 
or by multiplying the Wig of one of the nwo by the whole of the other if the 
two are Mutawefig, since the final result of the beneficiaries’ shares depends 
on it 


‘The Inclusive Masala 

‘Comparing the two comprehensive Masalas of the approved and the 
disapproved cases we find thar the two are bby third 
The Wi or common factor of the approved one is 12 + 3 = 4 
‘The Wifq o¢ common factor of the disapproved one is 15 + 3 = 5. 

Since the two Masalas are Mudawesfig, the inclusive Masala will be the 
product of muliiplying the WY of one Masala by the other as such:4 x15 = 
Wor 5x12 = 60, 

Knowing the Wifg of the wo Masalas, when they are Mutenwafig, 1s very 
important too when we turn to calculate the share of every beneficiary from 
the inclusive Masala, For instance, the share of each legatee, swhose share has 
been approved of, from the inclusive Masala is his share from the approved 
Masala by the Wify of the disapproved Masala, and vice versa, Also the share 
of each heir who has approved the bequest from the inclusive Masala is his 
share from approved Masala by the Wy of the disapproved, and vice versa. 

The inclusive Masala when it is approved of See Fig. 70. 
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2c.itt, Calculation of the Masala when the excessive bequest has been 
approved of by both heirs (the two sons), to the legatee X only. 

‘The inclusive Masala as we have said ts the disapproved Masala by the 
Wifi of the approved Masala 4x 15 = 60 of vice versa 

‘The benefictaries’ shares from the inclusive Masala are: 
5.x 4 = 20 the share of X who has got the approval of both sons being his 
share from the approved Masala by the Wif of the disapproved Masala 
4x3 = 12the share of ¥ (his share from the disapproved Masala by the Wifq 
of the approved Masala). 

‘The share of each of the two sons who approved the excessive bequest for 
X only is the inclusive Masala minus the aggregate of the legates’ shares 
divided by two since the sons agree and receive the same ratio, as such 
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20 + 12 = 32 the aggregate of the legatces’ shares. 
60 — 32 = 28 the collective share of the two sons. 
28 + 2 = 14 the share of each son from the inclusive Masala. See Fig. 72. 











258 





The Calculation of Legacies 


2civ, Calculation of the Masala when the excessive bequest: has been 
approved by both sons to the legate ¥ only. 

The inclusive Masala, as we have said, is the disapproved Masala by the 
Wifiq of the approved Masala 4x 15 = 60 

‘The beneficiaries’ shares from the inclusive Masala are: 
4x2 = 8 for X (his share from the disapproved Masala by the Wi of the 

Masala). 
5 x 6 = 30 for ¥ which has been approved, (his share from the approved 
Masala by the Wifq of the disapproved Masala). 

‘The share of the two (heirs) sons is the inclusive Masala minus the 
‘aggregate of the legatees’ shares divided by their quota or cation (2), as such: 
B+ 30 = 38 the aggregate of the legatees’ shares 
60 — 38 = 22 the collective share of the heirs (the two sons). 

22 + 2 = 11 the share of each son from the inclusive Masala. 
See Fig. 75 


2c.v, Calculations when the excessive bequest has been approved to both 
legatees by one son only. The inclusive Masala is 4.x 15 = 60, 

When we calculated the above Masala where the excessive bequest has 
been approved by both sons to one legatee only, we started by working out 
the shares of the legates and then we followed by working out the shares of 
the two sons. But here, just the opposite from the above occurs) we start by 
working out the sons’ shares and then we follow with the legatees’ shares, 
since the realization of their shares depends on the realization of the 
difference between the shares of the son who approves the excessive 
bequest to both legarees and the ratio of shares for cach legatee from such 
difference. 

So we say, the beneficiaries’ shares from the inclusive Masala are: 
45 = 20 for the son who did not approve the excessive bequest (his share 

the 


the ratio as such: 

5 + 20 = 25 the aggregate of the sons’ shares, 

60 = 25 = 35 the difference between the inclusive Masala and the sons’ 
shares. 

35 + 5 = 7 equal to each part of the ratio. 

2x7 = 14 the share of the legatee X 

3x7 = 21 the shares of the legatee Y. See Fig. 74 





Aggregate = 5+20=25 
of2+3=5 60—25=35 
called ratio +S=7 





from the ax7= 
DisappM. 3x7=21t 


2cvi, Calculation when only one of the wo sons approves the excessive 
bequest to only one of the legates, 

4. In the Gise of one son (a) approving the excessive bequest to.X only then 
the final share of the legate X will be dependent on how many shares he 
extracts from the sons’ share as a result of his approval to X's bequest 
Accordingly, to define the final share of both the son and X we apply the 
follawing steps 

4x5 = 20 the share of the son when he disapproves the excessive bequest 
to both legates 

5.1 = 5 the share of the son when he approves the excessive bequest to both 
legatees, 

20 — 5 = 15 the difference between the sons” share in the case of his 
disapproval of the excessive bequest to both legatees and in the case of his 
approval of itto both legatees. 

15 + 5 = 3 (the difference above divided by the ratio of the legates’ shares, 
Who take on the ratio of 23), equal to each part of the ratio of the legates 
shares. 
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4x2= 8 the share of X when the excessive bequest has been disapproved 
2.3 = 6.X's quota to be extracted from the difference between the share of 
the san when he approves and disapproves the bequest, (his rate from ratio 
by'the quota of each part of the ratio) 

6 + 8 = 14 the sum of the final share of the legate X (his share when the 
bequest has been disapproved plus the extracted quota). 

20 ~ 6 = 14 the final share of the son who approved for X after his quota has 
been extracted from the son's share. 

4x 3= 12 the share of the legate ¥ from the inclusion Masala 

4x5 = 20 the share of the son who has disapproved the bequest for both 
legatees. See Fig, 75. 





1b. In the case of one son (b) approving the excessive bequest to Y only then 

the final share of such legate will be dependant on how many shares he 

‘extracts from the son's share as a result of his approval to Y'x bequest. 
‘Accorclingly, to define the final share of both the son and Y we apply the 

following steps 

4x5 = 20 the share of the son when he disapproves the excessive bequest 

to both legates. 

5.1 = 5the share of the son when he approves the excessive bequestto both 


20 = 5 = 15 the difference berween the sons’ share in the case of his 
disapproval of the excessive bequest and in the case of his approval of it to 
both legatees. 

15 +5 = 3 (the difference above divided by the ratio of the legatees' shares, 
who take on the ratio of 23), equal to each part of the ratio of the legatee's 
shares, 

4x3 = 12 the share of the legatee Y when the excessive bequest has been 
disapproved. 
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3x3=9Y's quota to be extracted from the difference berween the share of 

the son when he approves and disapproves the excessive bequest, (his rate 

from the ratio by the quota of each part of the ratio), 

9+ 12 = 21 the sum of the final share of the legatee ¥ (his share when the 
uest has been disapproved plus the extracted quota). 

pues 11 the final share of the son, who has approved the bequest for ¥ 

after his quota has been extracted from the son’s (b) share. 

4x2 = 8 the share of X from the inclusive Masala. 

4.x 6 = 20 the share of the second son (3) who disapproved the bequest to 

both legates, from the inclusive Masala. See Fig, 76. 





2cvil. Calculation when one son approves of only one legatee and the other 
son of the other legate 

It is known from the previous cases that the share of the son from the 
inclusive Masala when he disapproves of the excessive bequest 10 both 
legatees is 4x 5 = 20. 

It is also known that the share of the son from the inclusive Masala when 
he approves of the excessive bequest to both legates is $x 1 = 5. 
20 = 5 = 15 this is the difference between his shares when he approves or 
disapproves the excessive 

‘As in this particular case each of the wo sons has approved the excessive 
bequest to one or other of the legatees the final share of both the sons and 
the legatees will not be known before we determine how many shares each 
legatee gets from 15, being the difference, in addition to his original share 
from the disposable one third. This is solved by dividing the difference (15) 
by the ratio of the legates’ Masala (5), who share their Masala by the ratio 
of 23 (2 of ito the legmtee X and 3 of tt to Y). 
15 + 5 = 3 equal to each part of the ratio. 
2x 3 = 6 the quota to be taken by the legatee X from the 15. 
4x2 = 8's original share when his bequest has been disapproved 
6+ 8 = IAN's final share from the inclusive Measualat 
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3X3 = 9 the quotato be taken by the legatee Y from the 15. 
4x3 = 12 Y's original share when his bequest has been disapproved of 
9+ 12 = 21's final share from the inclusive Masalea 

‘Thus the final share of the two sons is 
20 — 6 = 14 the final share from the inclusive Masala for the son who had 
approved the bequest for X. 
20 — 9 = 11 the final share from the inclusive Masala for the son who had 
approved the bequest for Y. See Fig. 7. 
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The position of baving specific and unspecific portions in one Masala 
In the past we have discussed separately each of the two elements, the 

specific and the unspecific portions when being made the subject of bequest, 

but here we are to show the possibility of having the nwo elements together 

in one Masala and the recommended method of solution. 

tlustration: 

If a person who has three sons as his prospective heirs bequeathed to 
Zaid one half of his estate and to ‘Amr an equivalent share as that of one of 
his sons, his Masala will be calculated by defining in the first step the bequest 
of ‘Amr which is the equivalent share of one of his sons. The result, whatever 
it is, say: Ms, V4, “4, Ma, will be taken as one of the elements upon which we 
base our calculations in the second step. This will contain the heirs and the 
two legatces since Ibn Qudama preferred it and called it the Hanhati 
Madbbab or doctrine as follows: 

Applying the rules of calculation the whole number of the Masala of the 
three sons and a legatee (‘Armr), taking an equivalent share as one of his sons 
‘will be 4, by counting ‘Amr as a sharer with the three sons. 

From the whole number each of the sons and the legatee will get one 
share4+4=1 

So ‘Amr's (the legatee’s) share is equivalent to the '4 of the whole estate. 
See Fig. 78, 263 
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Accordingly, with the ¥4 of ‘Amr in hand we are to calculate the whole 
Masala as follows: 

1. Calculations when the excessive bequest has been approved of to both 
legatees by all sons. 

‘The whole number of the bequest Masala when it has been approved of 
byall heirs ts supposed to be the product of multiplying the denominators of 
the fractions allocated to the legates when they are Mitabayyn but when the 
denominators are not Mutabayyn as in this Masala then we consider 
applying the other rules of calculation, Mutamathil, Mutadablil and 
‘Mutawafiq 2 and 4 are thus Mutadakbil or concordent, so as it isthe rule we 
take the highest of the denominators to form the whole number of the 
bequest Masala (4), 

Yiof the whole number = 4x 12 = 20r4 + 2= 2 forthe legatee Zaid. 
V4 of the whole number = 4x14 = 1 or 4 + 4 = 1 for the legatee ‘Amr. 
‘The remnant = 4 — (2 + 1) = | for the three sons collectively, 

‘The whole umber of the succession Masala is 3 the per capita number 
of the three sons 3 + 3 = 1 for each son. 

The comprehensive Masala is the product of multiplying the bequest 
Masala by the succession Masala, since the succession Masala is Mutabayynt 
with the remnant 3x4 = 12, 

‘The final shares of the beneficiaries from the comprehensive Masala are: 
3x2 = 6 for the legate Zaid (his share from the bequest Masala by the 
succession Masala). 

3.x 1 = 3 for the legatce ‘Amr (his share from the bequest Masala by the 
succession Masale), 

1x 1 = 1 for the first son (his share from the succession Masala by the 
remnant from the bequest Mavala). 

1.x 1 = 1 for the second son (his share from the succession Masala by the 
remnant). i 
1x 1 = 1 for the third son (his share from the succession Masala by the 
remnant), See Fig, 79. 
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2. Calculations when the excessive bequest has been disapproved of to both 
legatees by all sons. 

The whole number of the bequest when it has been disapproved of is the 
sum of aggregating the denominators of the fractions bequeathed, (which is 
here 2and4) 2+ 4 = 6 = the disposable Vs 

Out of it 4 for Zaid is proportional by ¥2 and 2 out of it for ‘Amr is 
proportional by 4. 

To get the remaining % of the bequest Masala for the heirs we multiply 
the bequest whole number by the denominator of 24. 5x6 = 18 
Vy of the bequest Masala = 18x Ys = Gor 18 + 3 = 6 For Zaid 4 and 2 for 
‘amr. 
4s of the bequest Masala = 18 x 44 = 12 or 2x6 = 12 the remnant for the 


The whole number of the succession Masala is 3. 
3+ 3 = 1 for each of the three sons, 

Before we work out the comprehensive Masala we compare the 
succession Masala 5 by the remnant 12 from the bequest Masala using either 
the Mutabayyn or the Mutawefiq rules of calculation as we have seen in the 
doctrine of Tishib, 
3and 12 are Mutaweyfig by a third. The Wi of 3 183 +3 = 1 
‘The Wig of 12 is 12 +3 = 4 

Thus the comprehensive Masala is the product of multiplying the 
bequest Masala by the Wifg of the succession Masala. 1x 18 = 18. 

The shares of the beneficiaries from the comprehensive Masala are: 
1x4 = 4 for Zaid the legate (his share from the bequest Masala by the Wifiy 
of the succession Masala). 
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1x2 = 2 for ‘Amr the legatee (his share from the bequest Masala by the Wifi 
of the succession Masala). 
4x1 = 4 for the first son (his share froms the succession Masala by the Wifq 


of the remnant), 
4x1 = 4 for the second son (his share from the succession Masala by the 


Wi of the remnant) 
4x1 = 4 for the third son (his share from the succession Masala by the Wig 


of the remnant from the bequest Masai) 
To simplify the comprehensive Mavala still further we divide the 

comprehensive Masala as well as the shares of all beneficiaries by a common 

divisor (2). 

18 + 2 = 9 The comprehensive Masala. 

= 2 for Zaid, the legatee: 

242 = | for Amr, the legatce 

4+ 2 = 2 forthe first son. 

4+ 2= 2forthe second son. 

4+ 2 = 2for the third son. See Fig. 80. 
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CHAPTER III 
THE DISTRIBUTION OF ESTATE 


One should bear in mind that all the previous mathematical processes 
and rules of calculation, though undoubtedly a major step forward towards 
the final solution of inheritance problems, should not be regarded as an 
‘objective in themselves, It must be remembered that all the previous 
calculations are considered no more than a preliminary attempt towards the 
distribution of the deceased's estate out of which we are only to be provided 
with a hypothetical proportion upon which the final and most important step 
is to be based. This, of course, is the distribution of the estate to thase who 
are entitled to it whether they are heirs, legatees or otherwise. This ts, in fact, 
what we can rightly call the ulkimare objective of both the law of inheritance 
and the law of bequest 

To achieve this objective the mathematical jurists divided the estate into 
two distinet parts according to the characteristics of each part. That is to sity, 
whether the estate to be distributed is divisible or indivisible. 

‘The divisible estate can be defined as being of countable objects which 
can be enumerated by using dry measure, weight, counting of measuring 
Jength or distance or money, etc. Or in other words, it is the estate which has 
divisible units,’ such as money, sacks of grain, etc. While the indivisible esuare 
can be defined as having uncountable objects such as land, farms, houses and. 
animals. 

For cach of these two distinct parts, the jurists have developed 
appropriate methods of distributing such estates in full or in part. The jurists 
have also developed a thied method of distribution capable of being applied 
to distribute all kinds of estates divisible or indivisible, 

However, although the judges usually stop short of applying such 
methods themselves, they delegate such a task to the court's auditor called 
Mamur Bait al Mat, as their agent to arrange the distribution of estates on 
their behalf guided by the calculation of the primary Masala. 

An illustration of this tendency is seen in the case of S* who died leaving 
aan estate of SR27,824 Q.12 to his wife V and two maternal cousins, Mand A. 
‘There were, in effect, three maternal cousins. His wife was also the daughter 
‘of his maternal uncle. The deceased also left a bequest of one thied for good 
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Inthis case, the judge, after confirming thase who were entitled to benefit 
from the deceased's estate, used as a guidance to the definition of their 
entitlements from the estate, the calculation of the succession Masala 
according to the inheritance fixed portions only, bur without taking steps to 
distribute the remaining estate in sccordance to such shares. Thus making, 
the whole number of the succession Masala 4. This gave the wife 1 share, the 
three maternal cousins the residue 3 to be distributed equally berween them 
as their inheritance stems from their being Dbawi al-arbam heirs. Therefore, 
N (the maternal cousin) received a share from the residue equalling 4 in 
addition to the M% share she took in her capacity af the deceased's wife 
making the total of %; giving Af (the maternal cousin) 1 from the residue 
equalling 44 of the Masala and a similar share wo the other maternal cousin 
A. On the basis of his distribution of the succession Masala, the judge 
‘ordered the head of Bait alMal to distribute the deceased's estate berween 
the heirs after he had handed over the bequeathed tothe Wasi. See Fig. 81 





Although such calculation appears to be sensible, as the bequeathed one 
thied is not difficult to work out, one could appreciate the other method we 
previously applied by calculating the bequest alongside the succession 
‘Masala in one table with comprehensive Masala of the two which results 
én a proportional share upon which the distribution of the estate should be 
based. 


‘That is, 3 is the whole number of the bequest Masala, as it is the 
denominator of the bequeathed share. 
3x Ys = 1or3 +3 = 1 the bequeathed share. 
3 — 1 = 2 the remnant from the bequest Masala for the heirs collectively. 
‘tis the whole number of the succession Masala, as it isthe denominator 
of the only fixed portion inherited. 
4x “a = lor4 +4 = 1 for the wife 
4-1 =3 for the other three heirs called Dhawt alarbam, as they were the 
deceased's maternal cousins, equally berween them. 
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3+3= lor each of the three cousins (M,Aand.V), equalling ofthe whole 
number. 

N(the maternal cousin) being also the deceased's wife, gave her the right 
to acquire M4 of the whole number in addition to the 4 share she had taken 
as 4 wife, making her share toxal 2 = 2 of the whole number. 

‘Comparing the succession Masala 4 with the remnant from the bequest 
Masala 2 we find the wo numbers Mutawafig by half-4+ 2 = 2 the Wifg ot 
the succession Masala 2 + 2 = 1 the Wifi of the remnant. Thus we take the 
Wig of the succession Masala 2 only to multiply the bequest Masala 3 making. 
the product to form the comprehensive Masala 2x 3 = 6. 

‘The benefictaries’ shares from the comprehensive Masala ts calculated as 
follows: 
1x 2 = 2 the bequeathed third, (the bequeathed share from the bequest 
Masala by the Wifi of the succession Masala). 
1x1 1 for the wife, (her share from the succession Masala by the Wify of 
the remnant from the bequest Masala) 
1x 1 = 1 for. (the wife) her share from the succession Masala by the Wif 
Of the remnant from the bequest Masala) 
1+ 1 = 2 the total of the dual share for N who is also the deceased's wife, 
from the comprehensive Afeauala 
1.x 1 = 1 for Af (his share from the succession Masala by the Wyiq of the 
remnant from the bequest Mesa) 
1x1 = 1 for A (his share from the succession Akasala by the Wii of the 
remnant from the bequest Masala) 

See Pig. 82 





‘The three methods of distribution are to be explained in the following. 
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THE METHOD OF DISTRIBUTING THE 
DIVISIBLE ESTATE 


‘To distribute a divisible estate, whether it is money or any other kind of 
estate with a number of equal parts and pieces, one may apply the following, 
steps. 

‘We compare the amount of the estate with the succession Masala or with 
the comprehensive or inclusive Masala if there is any bequest allocated 
using as a criteria ewo of the four rules of calculation ie. Mutawafiq or 
‘compatible and the Mutabayyn or incompatible. If the divisible units of the 
estate and the Masala are Mutawafiq then work out the Wyfq of both 
numbers, 

‘To distribute the estate amongst the beneficiaries, heirs and legatees, 
firstly mukiply the WY of the estate by the share of each heir from the 
Masala. Secondly divide the above multiplication product by the Wify of the 
‘Masala where the quotient will thus become the final share of the heir or 
egatee from the distributed estare 

But when the two compared numbers (of the estate and the Masala ), are 
Mutabayyn then multiply the entire estate by the share of each heir or legate 
from the Masala, then divide the product by the entire Masala. Thus the 
‘quotient will be the final share of each heir or legatce from the estate. 

However, 10 demonstrate such a method a table which will make 
distribution seem simple and easier for comprehension, we recommend the 
drgwing of a four sided table. There should be some horizontal lines, equal 
tothe number of heirs and legates, drawn inside it. As to the vertical lines, 
only the three basic lines are to be drawn inside the table thus forming four 
columns in all inside the table 

From right to left inside the first column we put the description, the status 
and the basic portion of either heirs and legates, and on top of such a 
column we put the components of the Masala number. Inside the second 
column we put the share of heirs and legatees from the Masala and on top 
of it we put the final number of the Masala which, in short we call the Masala 
Inside the third column we put the final share of each heir or legatee when 
itis a whole number from the estate distributed and on top of t we put the 
entire number of thé estate. Inside the fourth column we put the final share 
of each heir or legate when it tsa fraction from the estate distributed and on 
top of it we put the Wify of the Mawila if the estate and the Masala are 
Midawafiq of we put the entire number of the Masala where whatever ts 
‘put underneath it will be considered to be fractions of it. To apply the above 
method as we have described here are some illustrations: 

First iMlustration 

‘Awoman dies leaving an estate of £900 to 2 hushand, rwo daughters and 
4 full brother. The estate, according to the above method, will be distributed. 
amongst the heles as follows: 
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‘The whole number of the Masala is 3x4 = 12 
4 of the whole number = 12x 4 = 3 or 12 + 4 = 3 for the husband. 
% of the whole number = 12x44 = 8 or 12 +3 = 4x2= 8 forthe two 
daughters, 
The residue = 12 — (3 + 8) = 1 for the full brother. 
‘As tothe method of distribution of the estate, we start as follows: 
‘Comparing the estate with the Masala we find them to be Mutawafiq by 
a third. The Wifi of the estate is 900 + 3 = 300, and the Wi of the Masala is 
12 +3 = 4 or by factorizing method 40 = Yon 
‘The final share of each heir from the estate ts 
For the husband 3 x 300 = 900 (his share from the Masala by the Wifg of the 
estate), 900 + 4 = 225, (the product on the Wifi of the Mascla 
For the first daughter 4 x 300 = 1200, (her share from the Masala by the Wife 
of the estate), 1200 + 4 = 300, (the product on the Wif of the Masala). The 
same is also for the second daughter 
For the full brother 1 x 300 = 300 (his share from the Masala by the Wif of 
the estate), 300 + 4 = 75 (the product on the Wy/q of the Masala). 
See Fig, 83 








Second illustration: 
‘A man dies leaving an estate of £1155 to a wife and a consanguine 
brother. The estate will be distributed amongst the heirs as follows: 
‘The whole number of the Masala is 4 
\4 of the whole number = 4x 4 = Lor4 +4 = 1 for the wife 
‘The residue = 4 ~ 1 = 3 for the consanguine brother. 
As to the method of distribution of the estate, we start as follows 
‘Comparing the Masala with the estate, we find them to be Mudabetyyn or 
incompatible so to remain as they are to be used accord 
grein share ofeach ic from the esate sto be calculated as follows 
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For the wife 1.x 1155 = 1155 (her share from the Masala by the estate), 
1155 + 4 = £288%4 (the product divided by the Masala). 

For the consanguine brother 3 x 1155 = 3465 (his share from the Masala by 
the estate) 3465 + 4 = £8666 (the product divided by the Masala).” 

See Fig 84. 





‘Third ithustration: 

A person leaves an estate of $1845 to a son, a wife anda bequest of. share 
of one of his heirs. The estate will be distributed amongst his benefickiries 
(the heirs and the legatee) following the view of the majority of jurists to give 
higy a share similar to the share of the lowest sharer as follows: 

The estate £1845 is Mutawafig with the Masala 9 by one third. 

‘The Wifi of the estate bs 1845 + 3 = 615. The Wifi of the Masala is 9 + 3 = 3 
‘or by factortzing method they are Yises = us, 

‘The share of each beneficiary from the estate according to this method is 
calculated as follows 

Firstly, to multiply the Wy of the estate by the share of cach heir or 
legate from the Masala. Secondly, to divide the product of the above 
multiplication by the Wiig of the Masala so the quotient becomes equal to 
‘each beneficiaries’ share from the estate which is distributed as follows: 
1x65 = 615 615 + 3 = 205 for the wife 
7Tx615 = 4305 4305 + 3 = £1435 for the son. 
1x 615 = 615 615 + 3 = £205 for the legatce. 

See Fig. 85. 

‘An apparent application of this method is seen in the distribution of the 
allowance of A/-Sb,’ who died leaving his wife F, his daughter 7 and his three 
‘sons, A, Atand Kb. As a result of an action brought by F against M, who earlier 
received an arrear allowance for the deceased from the government 
amounting to SR 4,451.90, she appealed to the court to order the shares for 
herself and the children 7, A and Af, who were her only wards from such an 
amount to be paid to them, 
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Jn conformity to the judge's order the estate (allowance) was distributed 
between the legal heirs according to each one's share from the succession 
Masala with impressive accuracy in regard to the amount paid to each one as 
follows 

8 Is the whole number of the succession Masala 1 for the wife, 1 for the 
daughter (77) and 2 for each of the three sons (A, Af, anc Kb) 

‘Comparing the allowance to the Masala, the two numbers are Mutenwvafiy 
by half 4451.90 + 2 = 2225.95 becoming the allowance Wy, (estate). 

8 + 2 = 4 becoming the Masala Wiig. 

‘The heirs’ shares from the allowance are extracted by multiplying the 
share of each heir from the Masala by the allowance Wifg and the product is 
divided by the Masala Wyiy making the quotient to become the final share af 
each heir from the allowance as follows: 

1 x 2225.95 = SR 2225.95 (the share of F from the Masala multiplied by the 
allowance Wig). 

2225.95 + 4 = SR 556.48% for F, (the product of the above multiplication 
divided by the Masala Wig). 

1 x 2225.95 = SR 2225.95 the share of the daughter from the Masala 
multiplied by the allowance Wifi 

2225.95 + 4 = SR $5648% for the daughter, (the product of the above 
multiplication divided by the Masala Wif) 
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2.x 2225.95 = SR 4451.9 the share of A from the Masala multiplied by the 
allowance Wife, 


4451.9 = 4 = SR 1112.97¥4 for A, (the product of the above multiplication 
divided by the Masala Wig) 

2x 2225.95 = SR-4451.9 the share of Ar from the Masala multiplied bby the 
allowance Wiig 

4451.9 + 4 = SR 1112.97% for Ar, (the product of the above multiplication 
divided by the Masala Wig). 

2x 2225.95 = SR 44519 the share of Kb. from the Mauala multiplied by the 
allowance Wifg 

‘M51.9 + 4 = SR 11129714 for Ab, (the product of the above multiplication 
divided by the Masala Wig). 

See Fig. 86. 


Fig. 6 





GH+34+24+2+2)+4=35RQ 


THE METHOD OF DISTRIBUTING THE 
INDIVISIBLE ESTATE 


‘To distribute an indivisible estate, whether it is land, a farm, a house or 
otherwise, one may apply what the justists call The method of Qirat, 
(singular), Qarartt (plural), which they have devised as a way of calculation 
tn the case of indivisible estate. They have defined the Qirar to be one unit of 
twenty four Yas and the total of Qérat is to always be 24. This method is of no 
use of course beyond the indivisible estate and the real estate in particular 
To distribute an indivisible estate berween heirs and legates according to 
this method, one should apply the following steps: 
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3 or 8 into 2 and 4 or 12 into 3 and 4 

‘To give cach heir or legatee his, share,one is to take his share from the 
Masala and divide it by the Masala Qérat if the Masala Qirat is bigger than 5 
and is seen to be breakable into its components. Then the share of the heir 


fraction and move on to divide the whole number of the quotient alone by 
the bigger fraction of the Qtrar and so on. 

‘The last quotient, whether a whole number, a fraction or the combination 
‘of both in addition to any fraction we kept in hand from the previous division, 
will combine together to form the share of the heir or legatee from the 
indivisible estate. The same operations are to be repeated for each of the 
beneficiaries in the Masala 

‘To avoid repetition of the process, doctrines and methods of calculating 
the heirs’ and legatees’ Masala in the following cases, we shall be referring 
only to the final Masala and the final share of either heirs and legatees from 
such Masala, This means to make all the preliminary calculations, whether 
Rade, ‘Awl, Tashib, comprehensive Masala and inclusive Masala, on a 
separate table before we start the distribution of the estate. 

‘To demonstrate such a method in a table makes the distribution of the 
estate simpler and easier for calculation. We recommend the drawing of a 
four sided table with horizontal lines. Inside it we draw as many lines as the 
number of heirs and legates. If the Masala Qérar is unbreakable into its 
components, then three basic vertical lines are to be drawn inside it too. But 
ifthe Masala Qirat js breakable into ts components, then as many vertical 
lines as necessary is to be drawn inside the table tn addition to the basic three 
lines. Thus basically forming four columns in all, Prom right to left inside the 
fist colume, we put the heirs and legates and on top we put the components 
of the Masala, Inside the second column we put the share of the heirs and 
legates from the Masala and on top we put the number of the Masala which 
we will be calling the Masala. Inside Uve third column, we put the share of 
cach heir or legatee from the Qirar when it isa whole number and on top we 
put the symbol (24) of the estate, being the denominator of one Qérat Vou to 
represent the indivisible estate. Inside the fourth column we put the fraction 
of the beneficiaries’ shares and on top we put the Masala Qmat, Le the 
‘quotient of dividing the Masala by the Qirat. 

Ifthe Masala Qérat ts breakable into its components then more columns 
aire to be drawn, inside which we put the fractions and the subtractions of the 
shares of the heirs or legates from the Qinat and on top of each extracolumn 
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‘we put the components of the Masala Qirat placing the biggest component 
inthe column next to the Qirarand next to it we place the smaller component 
and next to it we place the smallest component and so on, Accordingly, each 
heir or legatee shall be considered to have as a final share from the 
distributed estate an equivalent share to the numbers opposite him inside 
the other columns. It should be noticed that all the small components of the 
Masala Qirat and any numbers put underneath them are considered to be 
subfractions of the biggest fraction or component of the Qirat. To apply this 
method as we have described here are some illustrations. 
First illustration: 

Here we illustrate the Masala Qfrar when it is an unbreakable number. 

If a person dies leaving a real extate 10 2 mother, a uterine brother, a 
uterine sister, two full sisters and three full brothers, then the dece:sed's real 
Pooh wipe erioaea Derween Ms try obo the above seo 

llows: 

The Masala Qtrat is the quotient of dividing the Masala by the Qfrat’s 
denominator 48 + 24 = 2 

‘The Masala Qirat as we cin see is unbreakable 80 it has to be left as itis 
where the share of each heir from the real esate will therefore be the 
quotient of dividing each heit's share from the Masala by the Masala Qirat as 
follows: 


8 + 2 = 4 Qtrats for the mother. 
B+ 2= 4 Qtrats for the uterine brother. 
8 + 2 =4 Qinats for the uterine sister. 
3-462 = 1% Qirats for the first full sister 
3+ 2 = 1% Qirats for the second full sister 
6 + 2 = 3 Qirats for the first full brother. 
oe Qirats for the second full brother. 
6 + 2 = 3 Qirats for the third full brother. 
‘Total = 24 Qirats the real estate, 
See Fig. 87. 


‘Second illustration: 
Here we illustrate the Masala Qirat when it can be divided into its 





Ifa person dies leaving a real estate to his nwo wives, mother, daughter, 
and his three full beothers, his real esate will be distributed between his 
heirs as follows: 

‘The Masala Qirat ts the quotient of dividing the Masala by the Qirat's 
denominator 144 + 24 = 6. 

The Masala Qirat as we can see isa divisible number. Its components are 
(2and3).6+ 3 = 2and6+ 2=3 The components (2and 3)areto be named 
the fraction of the Masala Qirat. 

The share of each heir from the real estate is 10 be reached from the 
succession Masala by: 
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1, Dividing the heie’s share from the succession Masala by the components 
of the Qérat one after the other commencing from left; being the lowest, to 
the right 

2. If the result of the division by the smatlest component is a fraction and a 
whole number, the fraction is left below and the whole number is carried 
forward to be divided by the second component and so on. 

3. If in the last division, a whole number remained, it will be put below the 
Qirat denominator. 

4) The share of each heir from the estate will be found horizontally. 

To fest the viability of the calculation, we add the numbers below the 
lowest component and then divide the result by the component. The result 
of this will be carried forward to be added to the numbers below the second 
component and so on. This total ts then divided by the second component 
and $0 on and the final result ts added 10 the numbers below the Qirat 
denominator 
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Ifthe result is 24, then the calculations are correct 
Ast component 24 > 2 = 12 
2nd component 12 + 3 = 4 Qirats for the mother 
Ist component 9 + 2 = 44 In this situation where a fraction occurs in the 
calculation we leave the fraction and carry forward only the whole number. 
2nd component 4 + 3 = 1¥% Qtnats in addition to the above held-back 
fraction which is considered as a subfraction equal to 2 x ¥s = ¥6 ofa Qirat 
all of which are equivalent to one Qirat, one third of a Qirar and one half of 
‘one third of a Qirar 1% and % Qirat are given to each of the two wives. 

it must be remembered that each component is a fraction of the 
component preceding it (left to right), Le. 5, “ax Ys = Me 
1st component 72 + 2 = 36 
2nd component 36 + 3 = 12 Qirats for the daughter 
Ist component 10 + 2 = 5. 
2nd component $+ 3 = 13s Qirats for the first full brother 
Ist component 10 + 2 = 5. 
2nd component 5 + 3 = 1% Qirats for the second full brother 
1st component 10 + 2 = 5. 
2nd component $ + 3 = 14% Qtrats for the third full brother 
See Fig, 88 











24+2=1+8+3=3 
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Fig. 88 cont. 





‘Third illustration: 

Here we illustrate a Masala Qirat when it consists of a fraction only. To 
have a fraction as the Masala Qirat requires a different method of calculation 
ais was used in the two previous illustrations. This is due to the fact that we 
need to convert the shares of each heir from the Masada into a fraction to suit 
the Mascla Qérar which is a fraction in itself This can be exemplified as such: 

Ifa person dies leaving a real estate to his wife, a full brother and a full 
sister, it will be distributed berween his heirs as below: 

‘The Masala Qirat is the quotient of dividing the Masala by the Qinat's 
denominator 4+ 24 = 

The Masala Qirat as we can see is a fraction. So to make the division of 
the share of each heir from the Masala by such a fraction possible, we have 
to convert the share of each heir into a fraction similar to the Masala Qérat 
It will then be possible to go on with the intended division of the quotient 
which will be the final share of each heir from the real estate as such; 
1+ = 1x% = 6 Qirats for the wife 
2+ W=2x% = 12 Qirats for the full brother. 
1+ Y= 1x% = 6 Qinats for the full sister. 

‘An alternative for those who find difficulty in working out common 
fractions the above steps will be simplified by multiplying the denominator 
‘of the fraction of the Masala Qirat by the share of each heit from the Masala 
and then to divide the product on the numerator of the same fraction thus t0 
get the same result which we have got above by the ordinary means of 
arithmetic as we see below: 
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1x6 =6+ 1 = 6 Qirais for the wife 

2x6 = 12 + 1 = 12 Qirats for the full brother. 
1x6 = 6% 1 = 6 Qirats for the full sister. 
See Fig. 89. 





Fourth illustration: 

Here we illustrate the Masala Qirar when it consists of a whole number 
and a fraction. There is one more difference in this case from the latter 
(where the Masala Qtrat was a fraction only). Such a differnece will be in the 
shape of converting the whole number of the Masala Qtrar into a fraction 
with a similar denominator to the existing fraction in the Masala. But from 
then on we follow the same method as we have done in the previous cases; 
that is to say to convert the share of each heir from the Masala into a fraction 
to suit the converted Masala Qfrat. This case can be exemplified as such, 

Ifa woman dies leaving a real estate to her father, mother, husband, son 
and daughter, her real estate will be distributed between her heirs in the 
same way as follows: 

The Masala Qtrar is, as always, the quotient of dividing the Masala by the 
‘Qirat’s denominator 36 + 24 = 1! = 1a 

The Masala Qinat, as we can see, consists of a whole number and a 
fraction. Therefore, in order to make possible the division of the share of 
each heir from the Masala by the Masala Qirat, we have to convert, firstly as 
we said, the whole number in the Masala Qfnat into a fraction to ken it to 
the denominator of the already existing fraction. Secondly we have to convert 
the share of each heir from the Masala into a fraction to suit the fraction of 
the Masala Qtrat thus to be able to go on with the usual division. The 
quotient of such a division will be considered the final share of each heir 
from the real estate as we shall see below: 
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1x V2 = Ys The Masala qirat as ithas been converted into a fraction. 
6+ ¥ = 6x4 = 4 Qirats for the father. 

6 + 4 = 6x44 = 4 Oirats for the mother. 

9x34 = 6 Qirats for the husband. 

Qirats for the son. 

Mn5x4s 34 Otrats for the daughter. 

An alternative for thase who are not familiar with the calculations of the 
common fractions, the above steps will be simplified by multiplying the 
denominator of the fraction of the Masala Qirat by the share of each heir 
from the Masala and then to divide the product by the numerator of the same 
fraction (of the Mawala Qirat), thus to give the same result which we have got 
above as follows: 
6x2 = 12 +3 = 4 Qirats for the father. 
6x2 = 12 + 3 = 4 Qerass for the mother, 
9x2 = 18 = 3 = 6 Qtrats for the husband. 
10x 2 = 20+ 3 = 6% Qirats for the son. 
5x2 = 10+ 5 = 4% Qirats for the daughter 
See Fig 90. 
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Fifth illustration: 

If a person dies leaving a real estate to a daughter and a son's daughter 
and has also bequeathed to someone a share similar to the share of his 
presumed full brother at the same time, his real estate will be distributed 
between his beneficiaries (the heirs and legates), according to the methd of 
the Qirat as follows: 

‘The Masala Qirat as is always, the quotient of dividing the Masala by the 
‘Qirat's denominator 16 + 24 = 54 = 4s. 

‘The Masala Qtrat as we can see is a fraction. Therefore, in order to make 
possible the division of the share of each heir or legatee from the Masala by 
the Masala Qirat, we have to convert such a share into a fraction with the 
same denominator to the Masala Qirat where we will then be able to go on 
with the usual division. The quotient of such a division will be the final share 
of each heir or legate from the real estate as we shall see below: 
9+ 344 =9x% = 7 1312 Qirats for the daughter 
3+ Y= 3x0 = % = 412 Qirats for the son's daughter. 

4% Ys = 4x4 = 4 = 6 Qirars for the legatce. 

‘An alternative for those who find difficulty in working out common 
fractions, the above steps will be simplified by multiplying the denominator 
cof the fraction of the Masala Qirat by the share of each heir from the Masala 
and then to divide the product by the numerator of the same fraction (of the 
Masaler Qirat), thus to get the same result which we have got above by the 
ordinary means of arithmenic as follows: 
9x3 = 27 + 2 = 13% Qirass for the daughter 
3x 3= 9 +2= 4 V2 Qirats for the son's daughter. 
4x3 -= 12 + 2 © 6 Quruts for the legate. 

See Fig. 91 
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‘Note that in the above chart where the Masala Qtrat is a fraction only and 
the numerator of such a fraction is more than one (in order to avoid 
confusion we recommend the drawing of a diagonal line in the columa, 
below the fraction between the numerator and the denominator so to 
indicate the connection of whatever number we put inside the column on. 
either side of the diagonal line to the number above it), thus to form a 

¢ fraction within it 
Sixth illustration: 

If a woman who left a real estate had bequeathed a general portion to 
someone and then died leaving her husband and a sister, her real estate 
would be distributed between her beneficiaries (heirs and legates), 
according to the jurists as follows: 

This case has been worked out in exactly the same way as we have done 
in the latter case because of their similar processes as we shall see below: 

The Masala Qirat is as always the quotient of dividing the Masala by the 
Qirat's denominator, 7 * 24 = Ye 

‘The Masala Qirat as we can see is a fraction. Therefore, in order to make 
possible the division of the share of each heir or legatee from the Masala on 
the Masala Qérar we have to convert such ashare into a fraction with the same 
denominator as the Masala Qirat where we will then be able to go on with 
the usual division. The quotient of such a division will be the final share of 
each heir or legate from the real estate as we shall see in the following) 
3+ Vy = 3x84 =H = 10% Dirats for the husband. 
3+ fe 3x =H = 10% Qirats for the sister. 
1+ The = 1x28 = 24 = 39% Qirats for the legate. 

An alternative calculation of the final step without the use of common 
fraction Is worked out as follows: 
3x24 = 72 + 7 = 103+ Qirazs for the husband 
3x24 = 72 + 7 = 10% Girats for the sister 
1x 24 = 24 + 7 = 39 Qurats for the legates. 

See Fig 92 
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‘The method which the jurists call Al-Tariga al-nisbiyab, covers a wider 
range than the previous two methods. This method is intended to be used to 
distribute all kinds of estare whether divisible or indivisible. Such a method 
is based on giving the beneficiary, whether he is an heir, a legatee or 
otherwise, a ratio of the share of the estate to be distributed similar to the 
share he or she is entitled to from the Meawale 

‘The actual distribution of estate is done by dividing the amount of estate 
whatever it is whether currency, sheep, kilos or sacks of grain etc, oF the 
denominator of the one Qirar V2 which is to be taken as to represent the 
indivisible property such as the real estate by the Masala. The quotient of 
such division will be called the Ratio of estate. Then in order to calculate the 
share of each beneficiary from the estate we multiply the above quotient (the 
Ratio of estate), by the share of each beneficiary from the Masala. 

However, to demonstrate such a method in a chart which will make 
distribution Jook simpler and easier, we recommend the drawing of a four 
sided table with horizontal lines inside equal to the number of heirs and 
legatees. As to the vertical lines we only draw two inside thus forming three 
columns in all 

From right to left, inside the first vertical column we put the beneficiaries 
with their description and basic portions and on top we put the components 
cof the Masala. Inside the second vertical column we put the share of each one 
from the Masala and on top we put the number of the Masala, called the 
Masala, Inside the third vertical column we put the share of each beneficlary 
feom the distributed estate represented by the amount of it f 1 is a divisible 
estate or represented by the beneficiary's share from the maximum amount 
‘of the Qérar if it is an indivisible propery. We then divide the top into two 
parts; inside the left part we put the estate and inside the right part we put the 
Ratio of the estate To apply the method of Ratio as it has been described 
above here are some illustrations. 


First illustration 

Ifa person dies leaving £4000, to his surviving mother, uterine brother, 
uterine sister and a full brother, his property will be distributed according to 
the method of ratio as follows: 

‘The Ratio of the estate is to be the quotient of dividing the estate value by 
the Masala £4000 + 6 = 666%%. 

‘The share of each beneficiary from the estate is to be the product of 
multiplying his or her share from the Masala by estate Ratio as follows; 
1x 66644 = £6665 for the mother. 
1 x 666% = £666%% for the uterine brother. 
1 x 66644 = £666% for the uterine sister, 
3.x 66645 = £2000 for the full brother, 
See Fig. 93, 





Second illustration: 

When this method (the ratio method), is also to be applied to the 
distribution of a real estate, then instead of putting the value of the estate, we 
put the denominator of one Qérar or what we might call the maximum 
amount of Qirat, ie. 24 vo represent the indivisible estate. 

‘The estate ratio is to be the quotient of dividing the maximum amount of 
Qiraus which iso be equal to the real estate by the Masala. The share of each 
beneficiary from the real estate is wo be the product of muluplying the estate 
ratio by the share of each beneficiary from the Masala. To apply this, here is 

an example: 


If a woman dies leaving a real estate to her husband, daughter, mother 
and full brother, her estate will then be distributed between her heirs as 
follows 

‘The estate ratio is 24+ 12 = 2 

‘The share of each beneficiary from the estare is 
3x2 = 6 Qfrats for the husband. 
6x2 = 12 Qérats for the daughter. 
2x2 = 4 Qirats for the mother. 

1.x.2 = 2 Qinats for the full brother. 
See Fig. 4. 
‘Third illustration. 

If a woman who has bequeathed a general portion to someone dies 
teaving a husband, a mother, a father and two daughters with adivisible estate 
of £25874, her estate will be distributed beeween her beneficiaries, Le. helrs 
and the legate, as follows 

The estate ratio is the quotient of dividing the estate value by the Masala 
£25874 + 17 = 1522 
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The share of each beneficiary (heirs and legatee), from the estate is to be 
the product of multiplying the estate ratio by the share of each beneficiary 
from the Masala as follows: 

3.x 1522 = £4566 for the husband 

2x 1522 = 43044 for the mother 

2X 1522 = 43044 for the father. 

8B x 1522 = £12176 for the two daughters 
12176 + 2 £6088 for each of the two daughters. 
2x 1522 = £3044 for the legate 

See Fig. 95. 









Fig. 95 
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Fourth illustration: 

In this illustration two things are to be dealt with; the excessive bequest 
and the appproval of it by the heirs. For instance, if a person who has 
bequeathed one half of his estare to someone dies, leaving his mother and 
two uterine brothers a real estate, his estate will be distributed according to 
the ratio method of distribution between his beneficiaries as follows: 

The estate Ratio is the quotient of dividing the estate by the Masala 24 + 
6=4 

‘The share of each beneficiary (heirs or legatee), from the estate is the 
product of muluplying the estate Ratio by the beneficiary's share from the 
Masala 
3x4 = 12. Qirats for the legatee whose excessive bequest has been approved 
of by the heirs 
1x4 = 4 Qéruts for the mother 
2x4 = 8 Qtrats for the two uterine brothers. 

8 + 2 © 4 Qtrass for each of the two uterine brothers. 
See Fig. 96. 





1+ 2 = 3 This aggregate becoming the Radd M. 
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Fifth illustration: 

In this illustration we recall the same problem of the fourth illustration 
where the deceased is to have bequeathed t0 someone half of his estate with 
the exception here that the heirs disapprove of such an excessive bequest. In 
this case the legate will then be limited to the disposable third only, leaving 
the other two thirds for the deceased's heirs A Masala as such will be 
calculated as follows 

‘The estate Ratio Is the quotient of dividing the estate (represented by the 
denominator of the Qirat), by the Masala, 24 + 9 = 23 

‘The share of each beneficiary (heir or legatee), from the estate is the 
product of multiplying the estate ratio by the beneficiary's share from the 
Masala. 
3x24 = 3x4 = 25 = 8 Qérats for the legatce equal to the third of the estate 
because of the heirs’ disapproval of the excessive bequest 
2x 244 = 2x99 = 19) = 5% Qurats for the mother. 
4x25 = 4x4 = "9% = 107 Qirats for the two uterine brothers. 

1034 + 2 = 93 + 2 = '94 = 54 Qinats for each of the two uterine brothers, 
See ig. 97. 





1+2= 5 (Radd Masala) 
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